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No. 14061-Y

Viol : Revenue Act of 1934.

In the District Court of the United States in and

for the Southern Distiict of California, Cen-

tral Division

At a stated term of said court, begun and holden

at the City of Los Angeles, County of Los An-

geles, within and for the Central Division of the

Southern District of California on the second Mon-

day of September in the year of our Lord one

thousand nine hundred thirty-nine

:

*Page numbering appearing at foot of page of original certified

Transcript of Record.
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The grand jurors for the United States of

America, impaneled and sworn in the Central Di-

vision of the Southern District of California, and
inquiring for the Southern District of California,

upon their oath present

:

That

RALPH W. WAGNER,
whose full and true name, other than as herein

stated, is to the grand jurors unknown, late of the

Central Division of the Southern District of Cali-

fornia, during the calendar year 1934 and to and

including March 15, 1935, was an individual w^ho

was not married and who had no dependents: that

during all of said time the said defendant main-

tained his legal residence and principal place of

business in the City of Saugus, State of California,

within the Sixth United States Internal Revenue

Collection District of California; that during said

time his regular accounting period was on the basis

of the calendar year and not on the basis of a fiscal

year; that for the said calendar year the said de-

fendant had, derived and received a gross income

of over $5,000, computed in accordance with the

Revenue Act of 1934, c. 277, 48 Stat. 680 (and ex-

clusive of items which, under the provisions of said

Revenue Act, shall not be included in gross income

and shall be exempt from taxation), to-wit: $100,-

050.83, derived as follows, that is to say : [2]
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Profits from sales of capital assets $ 88,189.16

Income received from Mary
McDermott 11,044.29

Miscellaneous income 679.88

Income from business as astrologer 137.50

Gross Income $100,050.83

That for and during the said calendar year the

said defendant was entitled to and allowed by tlie

said Revenue Act deductions (other than those

dec?6^ions taken in computing gross income as afore-

s/ad) in the sum of to-wit: $9,276.37, and no more,

on account of the following

:

Taxes paid _ $ 126.97

Deductible losses 650.00

Bad debts 556.00

Contributions 235.00

Travel expenses 998.12

Attorney fees 35.00

Auto expenses 1,213.68

Depreciation on automobiles 447.93

Telephone and telegraph 866.28

Salary to E. Wagner 2,420.00

Office expense 49.71

Expense of managing fighter 1,495.46

Miscellaneous business expense 182.22

$9,276.37

That accordingly the said defendant had, derived

and received for said calendar year a net income
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(the gross income less the deductions allowed by
law) of, to-wit: $90,774.46, upon which said net

income, after the allowance of all credits to which

he was entitled imder the provisions of said Revenue
Act, he owed to the United States of America an

income tax of, to-wit: $26,477.49; that by reason

of the foregoing facts the said defendant, after the

close of the said calendar year and on or before

the 15th day of March, 1935, was required to make
under oath to the Collector of Internal Revenue for

the Collection District aforesaid, at Los Angeles, in

the State of California, within the Southern Ju-

dicial District of California, and within the juris-

diction of this Court, a return for the said calendar

year, stating specifically the items of his gross in-

come and the deductions and credits allowed by the

said Revenue Act, and the said defendant was fur-

ther required, on or before the 15th day of March,

1935, to pay at least [3] one-fourth of the amount

of tax so due and owing to the United States afore-

said, to the said Collector of Internal Revenue;

That the said defendant, well knowing all of the

foregoing facts, did on or about, to wit, Jime 15,

1935, at Los Angeles, in the State and Judicial Dis-

trict aforesaid, and within the jurisdiction of this

Court, wilfully, knowingly, unlawfully and feloni-

ously attempt to evade and defeat a large part of

said tax, to-wit, $25,105.79, upon his said net in-

come for the said calendar year 1934, and as means

of so wilfully, knowingly, unlawfully and feloni-

ously attempting to evade and defeat said tax, did

on or about June 15, 1935, at Los Angeles, in the
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State and Judicial District aforesaid, make under

his oath to said Collector of Internal Revenue an

income tax return for said calendar year, stating

specifically therein the items of his gross income

for said calendar year, to have been the smn of

$16,731.43, and no more, derived as follows

:

Promotional and ranching $16,731.43 and stating

specifically the items of deductions ( other than

those taken in computing the amount of gross in-

come aforesaid) allowed to him by said Revenue

Act for said calendar year to have been none and

stating- therein no other items of deductions, and

stating his net incomiC for said calendar year to

have been the sum of $16,731.43, and no more, and

showing the total tax due and payable by him for

said calendar year to have been the sum of $1,371.70,

and no more; and he, the said defendant, did then

and there pay to the said Collector the sum of

$50.00, and no more, as and for his income tax for

said calendar year 1934;

Contrary to the form of the statute in such case

made and provided and against the peace and dig-

nity of the United States of America.

BEN HARRISON,
United States Attorney,

WM. FLEET PALMER,
Assistant United States

Attorney

A true bill,

A. M. BULEY,
Foreman

[Endorsed]: Filed Sep. 13, 1939. [4]
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At a stated term, to wit: The September Term,
A. D. 1939, of the District Court of the United
States of America, within and for the Central Di-

vision of the Southern District of California, held

at the Court Room thereof, in the City of Los
Angeles on Monday the 9th day of October in the

year of our Lord one thousand nine hundred and
thirty-nine.

Present

:

The Honorable: Leon R. Yankwich, District

Judge.

No. 14,061-Y Crim.

UNITED STATES OP AMERICA,
Plaintiff,

vs.

RALPH WAGNER,
Defendant.

This cause coming on for arraignment and plea

of defendant Ralph Wagner; Ralph E. Lazarus, As-

sistant U. S. Attorney, appearing for the Govern-

ment; Willed Andrews, Esq., appearing for the

defendant Ralph Wagner, who is present ; and H. E.

Snyder being present as Court Reporter:

The defendant states his true name is Ralph

Wagner, waives reading of the Indictment, enters

his plea of not guilty, and with his counsel waives

a jury trial. Attorney Andrews asks that the cause

be set for trial after the first of the year, and
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thereupon, it is ordered that the cause be, and it

hereby is, set for trial for January 30, 1940. [5]

District Court of the United States, Southern

District of California, Central Division

No. 14061 Y. Criminal indictment in 1 count for

violation of U. S. C, Title , Sees Revenue

Act of 1934.

UNITED STATES

V.

RALPH W. WAGNER

JUDGMENT AND COMMITMENT
On this 5th day of February, 1940, came the

United States Attorney, and the defendant Ralph

W. Wagner appearing in proper person, and with

counsel and

The defendant having been convicted on finding

by court of guilt on trial without jury of the of-

fense charged in the in the above-

entitled cause to wit attempting to evade and de-

feat income tax for calendar year 1934 and the

defendant being now asked whether he has any-

thing to say before judgment is pronounced against

him, and no sufficient cause being shown or appear-

ing to the Court, It Is by the Court

Ordered and Adjudged that the defendant be

hereby committed to the custody of the Attorney

General for imprisonment in an institution of the
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Penitentiary type to be designated by the Attorney

General or his authorized representative for the

l^eriod of two years and that he pay to the United

States of America a fine in the sum of $2500, and

stand committed to said institution till said fine is

paid or he is discharged therefrom by due process

of law.

It is Further Ordered that the Clerk deliver a

copy of this judgment and commitment to the

United States Marshal or other qualified ofi&cer

and that the same shall serve as the commitment

herein.

(Signed) LEON R. YANKWICH
Judge.

Filed 5th day of February 1940.

(Signed) R. S. ZIMMERMAN
Clerk.

(By) LOUIS J. SOMERS
Deputy Clerk.

[Endorsed] : Filed Feb. 5, 1940. [6]

[Title of District Court and Cause.]

NOTICE OF APPEAL

The name and address of appellant is Ralph W.

Wagner of Rancho Chihuahua, Saugus, California.

The name and address of appellant's attorneys are

W. I. Gilbert, Esq., 939 Rowan Building, and Ar-
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thur C. Miller and Lee A. Solomon, Esqs., 712

Chester Williams Building, Los Angeles, California.

The offense was the violation of Section 145 of

the Internal Revenue Act.

The date of judgment was February 5, 1940.

A brief description of the judgment is "Two
years in the Federal Penitentiary, together with a

fine of $2500.00, defendant to stand committed in

lieu thereof".

Name of prison where now confined if not on bail,

Los Angeles County Jail, Los Angeles, California.

I, the above named Appellant, hereby appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit from the judgment above mentioned

on the grounds set forth below.

RALPH W. WAGNER,
Appellant.

Dated this Feb. 5, 1940. [7]

Grounds of Appeal

I.

That said verdict, judgment and finding of guilty

is contraiy to the evidence adduced at the trial of

said cause.

II.

That the evidence adduced at the trial is insuf-

ficient to justify said verdict, finding and judgment

of the court.

III.

That said verdict, finding and judgment is con-

trarv to law.
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IV.

Errors of the Court in the admission of testimony

offered by the United States of America in evi-

dence against this defendant.

V.

The Court did not give defendant the benefit of

the reasonable doubt to which he was legally

entitled.

VI.

The District Court erred in denying defendant

Ralph W. Wagner's motion for new trial.

VII.

The t^Val judge erred in his rulings on questions

of law and fact.

W. I. GILBERT
ARTHUR C. MILLER
LEE A. SOLOMON

By ARTHUR C. MILLER
Attorneys for Appellant

Receipt acknowledged on 6th day of Feb. 1940.

By WM. FLEET PALMER,
Asst. U. S. Atty.

[Endorsed] : Filed Feb. 6, 1940. [8]
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[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS
Comes Now, Ralph Wagner, the defendant appel-

lant in the above entitled cause and in connection

with his appeal makes it known that in the records,

proceedings, judgment and sentence appealed from,

manifest error has intervened to the prejudice of

the said defendant appellant in these things to wit:

I.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

Government's case in chief, in that the evidence

was insufficient to support a judgment of con-

viction.

II.

That the Court erred in refusing and failing to

find the defendant not guilty at the close of the

entire testimony in the case for the reason that the

evidence was insufficient to justify a finding of guilt

against the defendant.

III.

That the Court erred in considering m arriving

at its verdict and in commentating thereon con-

cerning its genuineness and effect, defendant's Ex-

hibit *'K" for iwdentification which was never re-

ceived in evidence by the Court.

W. I. GILBERT
ARTHUR C. MILLER &
LEE A. SOLOMON

By ARTHUR C. MILLER
Attorneys for Defendant

Appellant.
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Received copy of the within this 14th day of

March, 1940.

BEN HARRISON,
U S Atty

RALPH E. LAZARUS,
Ass't U S Atty

[Endorsed] : Filed Mar. 15, 1940. [9]

[Title of District Court and Cause.]

PRAECIPE

To the Clerk of Said Court:

Sir:

Please issue Transcript of Record on Appeal

consisting of Certified copy of indictment. Plea of

defendant thereto. Waiver of trial by jury, Judg-

ment and sentence. Notice of appeal. Assignments

of error, Bill of exceptions. This praecipe.

AMES PETERSON
Attorney for above named

defendant

Received Copy 5-21-40

BEN HARRISON,
U. S. Atty.

RALPH E. LAZARUS,
Ass't. U. S. Atty.

[Endorsed] : Filed May 21, 1940. [10]
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[Title of District Court and Cause.]

STIPULATION AND ORDEK
It is hereby stipulated by counsel for the respec-

tive parties that all of the exhibits introduced at

the trial of said cause shall, by the Clerk, be for-

warded to the United States Circuit Court and

be considered as part of the record on appeal.

BEN HAREISON,
United States Attorney

By WM. FLEET PALMER
Assistant United States Atty.

AMES PETERSON
Attorney for Appellant

It Is So Ordered.

LEON R. YANKWICH
[Endorsed] : Filed Jun. 3, 1940. [11]

[Title of District Court and Cause.]

CLERK'S CERTIFICATE

I, R. S. Zimmerman, Clerk of the District Court

of the United States for the Southern District of

California, do hereby certify the foregoing pages,

numbered from 1 to 11, inclusive, contain full, true

and correct copies of Indictment; Plea of Defend-

ant and Waiver of Jury Trial ; Judgment and Com-

mitment ; Notice of Appeal ; Assignments of Error,

and Praecipe, which with the Stipulation and Order

for Transmittal of Exhibits, etc., together with
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original Bill of Exceptions transmitted herewith,

and the Original Exhibits constitute the record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit.

I Do Further Certify that the fees of the Clerk

for comparing, correcting and certifying the fore-

going record amount to $4.55, and that said amount

has been paid me by the Appellant herein.

Witness my hand and the Seal of the District

Court of the United States for the Southern Dis-

trict of California, this 3rd day of June, A. D. 1940.

[Seal] E. S. ZIMMERMAN,
Clerk

By EDMUND L. SMITH
Deputy Clerk [12]

[Title of District Court and Cause.]

BILL OF EXCEPTIONS

Be It Remembered, that heretofore on the 30

day of January, 1940, the above entitled cause came

on for trial before the Hon. Leon R. Yankwich, sit-

ting without a jury, Ralph Lazarus, Esq. appearing

as counsel for the United States of America, and

W. I. Gilbert, Esq. and Lee Solomon, Esq. appear-

ing as counsel for the defendant Ralph W. Wagner,

and the following proceedings were had: [13]

MAX SAMUELS,

a witness called on behalf of the government, tes-

tified as follows:
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(Testimony of Max Samuels.)

I am a deputy in the County Clerk's office and

the file that I am now producing is case No. 310594

entitled Joyce versus Riley. (This document was

marked "Government's Exhibit 1 for identifica-

tion.") I am also producing Superior Court case

No. 392661 entitled Wagner versus Ruiz. (This file

was marked ''Government's Exhibit 2 for identifi-

cation".) I am now producing Superior Court file

393689 entitled Pyle versus Wagner. (This docu-

ment was marked "Government's Exhibit 3 for

identification") I am now producing file 410940 en-

titled Ruiz versus Wagner. (This document was

marked "Government's Exhibit 4 for identifica-

tion") I am now producing Superior Court file

426303 entitled Ruiz versus Wagner. (This docu-

ment was marked "Government's Exhibit 5 for

identification") (Tr. pp. 6-8)

FRANK FICHTHALER,

a witness called on behalf of the government, tes-

tified as follows:

I am Chief of the Income Tax Division for the

6th California District and I have with me a certi-

fied copy of the partnership return of Ralph and

Ernest Wagner for the year 1934. (This document

was received in evidence and marked "Govern-

ment's Exhibit 6"). The return was filed on June

15th, 1935. I have also with me the 1934 calendar
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(Testimony of Frank Fichthaler.)

year individual return of Ralph Wagner (This

was offered in evidence and received and marked
"Government's Exhibit 7"). It was filed on June

15, 1935. A total of $200 in income taxes were paid

in four $50 pajonents during the year 1935. (Tr.

pp. 9-11) Nothing else was paid on the income tax

liability of Ralph Wagner for the calendar year

1934. [14]

I have with me also the 1934 individual return

of Ernest Wagner. (This was offered in evidence

and marked Government's Exhibit 8 for identifica-

tion".) (Tr. p. 11)

JOSEPH McLOUGHLIN,

a witness called on behalf of the Government, tes-

tified as follows:

I am a Special Agent of the Security First Na-

tional Bank and my duty is to investigate spurious

paper passing through the bank. In response to

a subpoena, I have with me the bank file for Ralph

Wagner during the calendar year 1934. (This w^as

marked Government's Exhibit 9 for identification.)

I have also the bank file for Ernest Wagner for the

calendar year 1934. (This was marked Govern-

ment's Exhibit 10 for identification.) I have with

me the bank file for Mary McDermott for the cal-

endar year 1934. (This was marked Government's

Exhibit 11 for identification.) (Tr. pp. 14-15)
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DON WILSON,

a witness called on behalf of the Government, tes-

tified as follows:

I am a bookkeeper and stenographer and first

met the defendant Ralph Wagner in December of

1934 and was employed shortly thereafter by him.

I talked to Mr. Wagner in the latter part of De-

cember, 1934, and he told me that what he had in

mind for me was with reference to his income tax

of 1934; that he had several bills and so forth that

he wanted segregated. I went to work for him at

his ranch above Sangus and lived there. I took

certain boxes of bills that he had collected over the

past year and segregated them as to the companies

and tabulated the amounts, and made up a list of

all his expenditures from those bills. The list that

you show me is one I made in the first part of Janu-

ary of 1935. (This was marked Exhibit 12 for iden-

tification.) This list was made up for income tax

purposes [15] for the year 1934 and I had a con-

versation relative to the word "stock" appearing

therein, and I asked him for information about the

cost of the stock and Ralph Wagner told me the

cost of the various horses was the amount set out in

my list. I prepared the list marked "Checks issued

by R. M. Wagner, 1934". It was made up from

cancelled checks in the files of Ralph Wagner.

Checks totaling $609.00 made out to William H.

Eaton were entered on my list under the name

of H. Eaton. (These checks were marked Govern-

ment's Exhibit 14 for identification.) (Tr. pp. 20-
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(Testimony of Don Wilson.)

22) The four checks which you show me totaling

$44 and made payable to Paul McPherson were

listed. (These four checks were marked Govern-

ment's Exhibit 15 for identification.) I listed the

check to R. J. Kimbrough in the amount of $150.

(This was marked Government's Exhibit 16 for

identification.) I listed the check made out to

Franz Hammel for the amount of $100. (This was

marked Government's Exhibit 17 for identifica-

tion.) I have seen the list entitled '^ Ralph and

Ernest Wagner, Cash Disbursements" before. It

is in my handwriting. (This was marked Govern-

ment's Exhibit 18 for identification.) (Tr. pp. 24-

26) None of the notations as to what the checks

were purportedly given for are in my handwriting.

The list that you now show me headed "Livestock"

is made out in my writing and I had a conversation

with Ralph Wagner at the time the list was made

out. (Tr. p. 27) I had to ask Ralph Wagner the

value of the stock he had on the ranch and from

information I gathered from him I was able to put

the value of the stock. (This was marked Gov-

ernment's Exhibit 19 for identification.)
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HARLAN MOORE,

a witness called on behalf of the Government, tes-

tified as follows:

I am a certified public accountant and I know

the defendant Ralph Wagner. I met him on his

ranch near Saugus early in March, 1935, and ob-

tained information from which to file a return. The

file that I have is for Ralph Wagner for the year

1934. [16] (This file was marked Government's

Exhibit 20 for identification.) I prepared the in-

come tax returns w^hich have been marked as "Gov-

ernment's Exhibits 6 and 7". At the time I first

talked to Wagner he said he had sold some shares

of stock to some people named Pyle for about

$84,000 and had sold to another person some stock

for $9900, and had received from Annie Looser

$3000 and had received from Mary McDermott to

hold for her $11,573.70 and had sold some claims

of stock for about $12,000 (Tr. pp. 29-31). The

sheet of paper that you show me that has been

marked "Government's Exhibit 12 for identifica-

tion" was received the first time I talked to Dr.

Wagner.

Mr. Lazarus: I ask that this be introduced in

evidence at this time.

Mr. Gilbert: Objected to on the ground it is

immaterial. The witness said he didn't use them

in making up the return. (Tr. p. 32)

Mr. Lazarus: I think, your Honor, that that

paper has certain statements relative to the price

of stock, which is one of the things that the Gov-
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(Testimony of Harlan Moore.)

ernment is going to bring into issue in this case,

and it was turned over by Dr. Wagner to the wit-

ness. (Tr. p. 32)

The Court: Why don't you offer the first page

only?

Mr. Gilbert : We offer the same objection, if your

Honor pleases. It is wholly immaterial.

The Court: Overruled.

Mr. Lazarus: I offer, then, the first page.

The Court: It may be received as Government's

Exhibit No. 12. (Tr. pp. 32-33)

(The witness continuing) : The list you are

showing me headed "Cash Disbursements" and

which was marked Government's Exhibit 18, was

brought into my office by Don Wilson.

Mr, Lazarus: I ask that this be received in evi-

dence at this time.

The Court: All right. It will be received.

The Clerk: Government's Exhibit 18. (Tr. p. 3.)

Government's Exhibit 13 for identification I re-

ceived from Mr. Wagner or from Mr. Wilson for

Mr. Wagner. (This was received as Government's

Exhibit 13.) On Government's Exhibit [17] 13 my
handwriting comprises all the principal notations

running after or interlined with the typewritten

statement and they represent an allocation of ex-

penses and came from information obtained from

Ralph and Ernest Wagner. (Tr. p. 34)

With reference to Government's Exhibit 6, which

is the partnership income tax return, the figures on
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(Testimony of Harlan Moore.)

the schedule marked "C-4" and entitled "Sale of

Seven (7) claims to William Scott Pyle, $6000",

comes from information received by me from Mr.

Wagner. (Tr. p. 35) In my first conversation he

told me it was about $12,000.

With reference to the figure on the tax return.

Schedule C-4, which is marked "Less: Cost Pur-

chased from J. W. Van Winkle about April 1934,

$1200", that was given to me by Ralph Wagner on

the 14th of June. On the same schedule C-4, the

item "Traveling Expenses, $6804.98", came from a

schedule of cash disbursements we had around here

some place. That is to say. Government's Exhibit

18, and the item of "Entertainment, $1100", came

from the same schedule. There were no vouchers

to support the traveling expenses. I did not ask

for any vouchers for the smn entered as Entertain-

ment because I did not suppose there could be any

for cash disbursements. With reference to the item

marked "Traveling and Miscellaneous" totaling

$1651, they came from the list of checks which has

been marked Government's Exhibit 13. There were

supposedly vouchers underlying it. With refer-

ence to the item marked "Mine Expenses, $18,-

169.10", that came from the same list of checks

issued by R. W. Wagner, but I did not examine

any vouchers. I took it from this list of checks

as it appeared. I did not examine the checks them-

selves so I do not know whether or not they were

all for the year 1934. (Tr. pp. 36-37)
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With reference to page ''C-5" on the partnership

return, the item of $3664 was arrived at from a

variety of sources, the first of which was this list

of checks and the second being [18] this list of cash

disbursements, and the third being from a bank ac-

count of Ernest Wagner. I did have some bills

from a Packard dealer that referred to repairs.

However, there was no verification made of the

amounts from these lists at all. With reference to

the item marked "Telephone and Telegraph, $1,-

732.56", $632 came from this list of checks, Exhibit

L3, and $1100 from the cash disbursements report

of Ralph W. Wagner and Ernest Wagner. I saw no

vouchers to support these figures. With reference

to Schedule C-6, wherein is listed "Clifford E.

Fox", Loan, No Assets, Note dated January 22,

1934, Duo November 22, 1934, $100", and listed as

a bad debt, I had certain notes in my possession at

the time this schedule had been prepared that had

been given to me by Mr. Wagner, and the statement

that they were bad and the reason why they were

bad was given to me by Mr. Wagner. A discussion

was had shortly before filing the return in June,

1935. This note for $100 signed by Clifford E. Fox

was the one I refer to in the income tax return

under the listing of bad debts. (This was received

in evidence as Government's Exhibit 21) (Tr. pp.

38-40)

With reference to the name "Frank Pettinger"

and the note for $800, Mr. Wagner told me that it
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was a loan and the man was bankrupt. The note

you show me dated July 10, 1934, is the one to which

we are referring. (This note was received in evi-

dence as Gov. Exhibit 22.) With reference to the

item listed under bad debts, ''Charles Wagner,

Loan, November 30, 1934, Unable to Pay, No
Assets", Mr. Wagner told me he was a relative,

that it was not a gift, it was a loan; that they had

become estranged and that it was uncollectible and

probably bad in the year claimed. I also talked with

Mr. Wagner about the item of $7500 in the bad'

debts schedule marked "Helen Rogers". Mr. Wag-
ner said it was for money advanced and that con-

sequently it was a bad debt. With reference to the

item listed under ''Schedule F","C-6", Bad Debts,"

"H. Eaton, Loan, Shipped, $609", the figures come

originally from Item 39 on this list of checks issued

by R. W. Wagner, Government's Exhibit 13. [19]

At the time of our discussion, it was remarked

that it was a loan, and that it was a bad loan, and

when this schedule of bad debts was prepared he

stated that the man had skipped, and he was unable

to collect. (Tr. pp. 42-43).

The item marked "Frank Hammel, Loan, Miss-

ing, $100", came from this same list of checks writ-

ten by Ralph Wagner and he stated it was bad.

(Tr. p. 44).

With reference to the item marked on the same

list "Mr. Kimbro, $150", that came from the same

list of checks written by Ralph Wagner and my
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schedule was erroneous to the extent that it was

not a loan to Kimbrough, but it was a loan to some-

body by the name of Epper, and it was bad.

With reference to the "Paul McPherson Loan,

Skipped $44," Ralph Wagner told me it was a loan

and I have marked on here, I see, "Eaton, Bad
Loan". (Tr. p. 45)

Referring to the item marked "D. Miller, Loan,

No Assets, $300", I was told that it was a loan and

was bad. I apparently was told that the Frank

Pettinger loan was bad. (Tr. p. 45)

With reference to the item marked "William

Scott Pyle, Loan, Suit Filed, $100", I was told it

was uncollectible.

With reference to the last item on Schedule F,

marked "Mrs. Pettinger, Note, No Assets, $1808"

that came from oral information from Mr. Wagner.

All these conversations relative to the bad debts

were had shortly before the return was filed on

June 15, 1935. (Tr. p. 47)

With reference to an item in Schedule C-10,

marked "Cost of Temporary Stables, $1400", that

came from this list of cash disbursements. Exhibit

18. I talked with Mr. Wagner and he said that he

had purchased certain valuable horses and it was

necessary to house them, and it would be more

economical to build a cheap shelter for them on some

property in Burbank, and when the ranch was

completed to tear it down and destroy it. He stated
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that had been done and there was no salvage of

any consequence. He told me the cost was $1400

and that this amoimt was paid in cash. (Tr. p. 48)

The Court: Was there any physical sign of its

existence ?

The Witness: I never went to the property in

Burbank to see. [20] I did see the horses, however.

(Tr. p. 48)

Turning to schedule marked ''C-14", it is the

usual schedule calculating the depreciation for

items that are depreciable and chargeable against

income. The first column represents the name and

ty])e of article being depreciated; the second col-

umn the date of purchase ; the third column the age

when acquired; the fourth column is the probable

life; the fifth column, the cost; the sixth column,

any additions to the capital asset being depreciated;

colunm 7 would be the depreciation accumulated

m prior years; and column 8 would be the depre-

ciation taken in the current year, the current tax

return. On these i)articulai* /items it was arri^^ed

at by taking the cost and dividing by the number

of years that would be their natural useful life

to Mr. Wagner. In order to arrive at the deprecia-

tion you have to have the cost and some reasonable

estimate of the useful life of the horse. (This

schedule was received as Government's Exhibit

19.) (Tr. pp. 49-50)

The $500 figure I put down for the cost of the

horse Calumet Dotty was the cost on the oral in-
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formation I received, and I depreciated it over

an eight year period $50 a year. I sent over this

schedule to determine the cost with Ralph and

Ernest Wagner early in March during the prepara-

tion of the return. With reference to the horse

Bert Abbe, the price given for that horse $8500

came from oral information furnished by either

Ralph or Ernest Wagner (Tr. pp. 50-51). I took

$1875 depreciation on that horse. The normal de-

preciation would be $875, but it had a special value

because it was a prize winning trotting horse and

had been injured. I do not know which of the

Wagners told me this. (Tr. p. 53)

With reference to the item $300 for the mare

Maxine Express, that came from oral information

given by the Wagners jointly. The figure of $300

on the mare Polly O 'Donna came from the same

source. Also the mare Annabelle Watts $500, the

same. The same information was obtained relative

to Evening Son, $3500, and the same as to the mare

Jean Morris $3500, and the same as to the mare

Vide McKinney, $500, and the same as to the mare

Valencia Dona, $500. I recall writing this oral in-

formation down on [21] Government's Exhibit 19.

They were present when I wrote it down.

The total amount of money deposited in Ralph

Wagner's bank account in 1934 was $120,428.05.

The amount of money deposited in Ernest Wagner's

account in 1934 was $15,262.28. The checks made

out to Ralp Wagner for the year 1934 totalled
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$28,988. The total for the checks made out to Er-

nest Wagner personally for the year 1934 was

$2708. I did not list in my income tax return for

the year 1934 any income from Mary McDermott.

The list of deposits from Mary McDermott during

the year 1934 totalled $16,238. (Tr. pp. 55-59).

Cross Examination

By Mr. Gilbert

This Avas the first income tax return I made out

for Mr. Wagner. I was first approached in March,

1935. Mr. Ruiz, an attorney, told me he was attor-

ney for the Wagners and asked me some questions.

I remember he asked me if a person had an income

of around $100,000 if he necessarily had to file a

tax return. My answer of course was Yes. The

Wa.t^ners discussed generally the way they con-

ducted their business and told me they considered

themselves partners (Tr. pp. 59-60). They told

me Ruiz was their attorney and I did ask Ruiz

if he considered their relationshij) a partnershij)

and he said he thought it w^as. (Tr. p. 61)

I remember Ernest Wagner told me about the

wells they had on the ranch that didn't bring in

water and constituted a loss. The only item I have

of disbursements by Ralph W. Wagner to Ernest

Wagner is a total item which might be an accumu-

lation of checks. (Tr. pp. 62-63) The amount was

$12,400. I have a record of the check for $1000

dated June 29, 1934 and I have a record of a de-
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posit on December 5, 1934 of $9900 in Ernest

Wagner's accoimt. It was a check drawn at the

Security First [22] National Bank and deposited

to Ernest Wagner's account. I have a deposit slip

covering a check dated August 5, 1934 in favor of

Ernest Wagner for $1000. I have no record of the

check you are showing me dated May 10, 1933 for

$1300 in favor of Ernest Wagner. (Whereupon the

check dated August 5, 1934 for $1000, the check

dated November 20, 1934 for $9900, and the check

dated June 20, 1934, for $1000, were received in

evidence and marked Defendant's Exhibit "A".)

(Tr pp. 64-66)

With reference to the $16,000 received from Mary

McDermott, I was advised that it was a loan. I

remember a discussion about the partnership and

I naturally pointed out that if it was a partner-

ship it would be better from their tax standpoint,

but I can't remember definitely whether they men-

tioned to me the advantages of returning a part-

nership return. The discussion arose when they

mentioned the partnership (Tr. p. 66-67). Mr. Ruiz

gave me no instructions at all.

The Court: The specific question is, did they

direct you to file a partnership return or not, or

did you just discuss with them and then, when you

became satisfied, on talking to them and Mr. Ruiz

that, in their opinion, it was, then you said, "I

am going to file a partnership return." That is

very important because the Government contends
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that there was no partnership, and that the idea of

a partnership arose in the mind of the defendant

with the idea of defrauding the Government. So it

is veiy important to know who mentioned the part-

nership first, and who finally made the decision to

file it as a partnership return.

The Witness: Well, the final decision was made

by Mr. Wagner, Ralp Wagner.

The Court: Well, after you came back from

talking to Ruiz about the partnership, did you ask

for any supporting data as to the existence of a

partnership, checks or agreemes or a showing of

division of profits, or share of losses, or any of [23]

the elements of a partnership?

The Witness: I still wouldn't know. I am not

adequate to judge whether a partnership is a part-

nership or a single proprietorship.

The Court : In other words, you took their state-

ments that it Avas, and then decided to make the

return as a partnership?

The Witness: Their statement that it is a part-

nership is sufficient for me to follow their instruc-

tions to file a partnership return.

The Court: In this case you also had the state-

ment of the attorney?

The Witness: In this case it was corroborated

by Mr. Ruiz. Ralp Wagner instructed me to make

a ])artnership return.

The Court: Did you find original books or bills

or any indication that they were sharing the profits
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and losses which, of course, is one of the funda-

mentals of a partnership?

Witness: They didn't maintain any books of

record in 1934. There were indications that bills

were addressed either to Ralp Wagner or Ernest

Wagner, those that I saw. But I didn't make any

detailed investigation.

The Court: Did you find any bills addressed to

both of them?

The Witness: I can't remember.

The Court: All right. (Tr. pp. 69-70)

(The witness continuing)

The final determination on the bad debts was

with Ralph Wagner and with reference to the

schedules entitled "Repairs and Depreciation",

that was with both Ernest and Ralph Wagner. It

w^as Ralp Wagner who told me which bad debts

were listed. (Tr. 71-72) With reference to the

amount of $16,000 received from Mary McDermott

in 1934, I was told that it was a loan by Ralph

Wagner. I wasn't shown any note or anything of

the sort; had nothing to do with Mrs. McDermott.

(Tr. pp. 74-75) [24]

Recross Examination

By Mr. Gilbert

:

Q. Directing your attention to the questions

asked by his Honor and by the Assistant United

States Attorney on redirect, I will get you to ex-

amine this affidavit and state whether or not you
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signed it, swore to it, and read it over before you

did sign it.

A. (Examining document) I signed it. It is

notarized and apparently I did, yes.

Q. Will you examine it and state whether you

read it over before you signed it and swore to it.

A. I did.

Mr. Gilbert: We offer this in evidence, if your

Honor please, as a matter of impeachment.

The Court: All right. It may be received.

The Clerk: Exhibit B. (Received in evidence

as Defendant's Ex. B.) (In explanation on re-

cross-examination, witness explained that his affi-

davit only meant that the instructions to prepare

the tax return on partnership basis came from Mr.

Wagner.) (Tr. p. 79)

Redirect Examination

By Mr. Lazarus:

I have here a recorded receipt from Ralph Wag-
ner to William Scott Pyle. I ask that that be

marked for identification. It comes from the Supe-

rior Court as an exhibit in the Superior Court File

No. 393689. (This document was marked Govern-

ment's Exhibit 24 for identification.)

Mr. Lazarus: Will you stipulate, Mr. Gilbert,

that this is the receipt signed by the defendant

Ralph Wagner?

Mr. Gilbert: I will make no stipulation and I

don't know that I will put the defendant on the

stand.
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The Court: I beg your pardon'?

Mr. Gilbert: He asked me to make a stipulation

as to the verity of the signature, which I would

not make, and cannot make.

The Court: Oh, no. (Tr. pp. 81-82) [25]

J. W. VAN WINKLE,

a witness called on behalf of the Government, testi-

fied as follows:

My occupation is mining and in 1934 I was presi-

dent and manager of the Goldfield Yellow Cat

Mining Company. I have known the defendant

since November 1932 and had my first dealings

with Ralp Wagner during the year 1934. He wired

me to come to Los Angeles and I met him in Los

Angeles at the Hotel Cecil—I think in May of

1934, and he shook hands with me and pulled out

a roll of bills and counted out $100 and said to me,

"You better wire that to Mrs. Van Winkle. She

might need some money before you get back."

"Well," I says, "Mr. Hankammer, he needs money

just as bad as she does, I will tell you what I will

do: I will wire Mr. Hankammer $50 and my wife

$50." The day before I left he gave me another

$100 and the day I left he gave me a certified check

for $1300. (Tr. pp. 82-85). He told me to get right

back up to Nevada and start the Yellow Cat mine

running and he says, "Put the men to work ri/ht
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away quick." and he says, "I want you—then I

will be up there in two or three days and we will

hold a meeting, and I want you to put me in as

vice-president and director of the company, but

the first thing to do is to get the mine working."

(Tr. p. 87)

Altogether on my trip to Los Angeles I got

$1500.

The legal document you are now showing me en-

titled Memorandum Agreement I recognize and

both my signature and Mr. Wagner's are on it.

It was signed at Captain Rowson's office in Reno.

Mr. Lazarus : At this time I offer this memoran-

dum of agreement in evidence.

Mr. Gilbert: Objected to as entirely incompe-

tent, irrelevant and immaterial.

The Court : Was this particular transaction re-

ported in the return?

Mr. Lazarus: Yes, your Honor, under mine

expense. (Tr. p. 88) [26]

The Court: All right. Overruled. (This docu-

ment was received in evidence and marked Gov-

ernment's Exhibit 25.) (Tr. pp. 88-89)

I saw Mr. Ralph Wagner up at the mine in 1934.

I had full charge of the mine and we called a meeft-

ing at Goldfield and put him into the company as

vice-president and director. I saw Ernest Wagner

up at the mine in 1924, but he never told me what

he wanted me to do around there. I sold six mining
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claims to Ealph Wagner during the year 1934 for

$1000 and another one for $50. (Tr. pp. 90-91)

Cross Examination

By Mr. Gilbert:

I didn't get $1200 for the claims sold Wagner;

I got $1000. The checks that you show me totalling

$2455 and also an additional $100 to my wife, were

endorsed by me and I received the money for them.

(Tr. p. 92) (These checks were received in evi-

dence as Defendant's Exhibit C.)

I wrote to Mr. Ralph Wagner the letter you hand

me bearing date of December 8, 1939 (Defendant's

Exhibit D). He owed me $1137.50 and that's what

I wanted to talk over with him.

Q. The thing I want to find out is how many

shares of stock you sold Mr. Wagner personally in

1934 and how much money he paid you for those

shares.

A. Well, put down 8000 shares, and 5750 shares,

and add that up.

Q. That is 13,750 shares. (Tr. p. 100)

During the year 1934 Ralph Wagner paid me

$1250 for that stock. (Tr. p. 101)

Recross Examination

I wrote the letter dated April 10, 1936. (This

document was received in evidence and marked De-

fendant's Exhibit F.) (Tr. p. 104). [27]
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AUGUST HANKAMMER,
a witness called on behalf of the Government, testi-

fied as follows:

I was secretary of the Goldfield Yellow Cat Min-

ing- Company in 1934 and ke})t the books. The

ledger shows Ralph Wagner put $15,800 in the

mine, during the year 1934. There was no other

amoimt put in the company by Ralph Wagner dur-

ing the year 1934.

Mr. Lazarus: I offer the journal in evidence as

Government's Exhibit 27. (The ledger w^as ad-

mitted in evidence as Gov. Ex. 26.)

Mr. Gilbert: To which we object as incompe-

tent, irrelevant and immaterial, hearsay and no

foundation laid.

The Court: Overruled. (This document was re-

ceived in evidence as Government's Exhibit 27.)

(Tr. pp. 108-109)

(The Avitness continuing)

From the books before me, Government's Ex-

hibits 26 and 27, the dates of payments credited to

Mr. Ralph Wagner by the Goldfield Yellow Cat

Mine are as follows:

April 27th, $200; April 30th, $1300; May 14th,

$500; May 25th, $500; June 4th, $500; June 14th,

$800; July 2nd, $2000; July 22nd, $500; August

22nd, $1000; August 28th, $500; September 14th,

$1000; October 1st, $1000; October 15th, $3000;

November 19th, $2000 ; December 12th, $1000. That

was the last payment in '34. (Tr. pp. 109)
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I first posted these amounts in the journal and

from the journal they went into the ledger. All of

the checks were checks of Ralph Wagner and I had

no dealings with Ernest Wagner (Tr. p. 111).

The Court: I am going to ask one question or

two. Who was operating the mine, you and Mr.

Van Winkle?

The Witness: Yes.

The Court: Did you have a foreman'?

The Witness: Yes. [28]

The Court: And you paid out the moneys that

came in, you paid the expenses for running the

place ?

The Witness: Yes, sir.

The Court: No money went to the mine except

as went through your hands ?

The Witness : That is right.

The Court : Is that a face %

The Witness : That is right.

The Court : All this time Mr. Wagner was resid-

ing in California and was just coming up once in a

while, is that correct?

The Witness: Yes.

The Court: I am beginning to get a picture. It

takes a day or so in a case like this to see what it

is all about. (Tr. pp. 111-112)

(The witness continuing) I was in charge of the

stock transfer book of the corporation. There is a

notation where the 8000 shares were transferred
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that he sold to Mr. Wagner, but they were trans-

ferred to Mrs. Pyle. I recall talking to Mr. Wagner
about it and he told me to transfer to Mrs. Pyle

from Mr. Van Winkle. There is no record show-

ing the amount of money paid from Mr. Wagner to

Mr. Van Winkle for those shares of stock. (Tr. p.

112) Referring to certificate No. 133 for 2000 shares

of stock, that was transferred on August 23, 1934.

Mr. Lazarus: I would like to offer this stock

transfer book in evidence as Government's next

exhibit.

The Court : It may be received.

The Clerk: Exhibit 28. (Tr. p. 114)

Cross Examination

By Mr. Gilbert

:

Q. You say your records show that Mr. Wagner

put in $15,800"? [29] A. Yes sir.

Q. And that is all he put in?

A. In that year.

Q. In 1934? A. 1934.

Q. Will you examine your records and see if

you have an item of $2850 about May 9, 1934?

A. (Examining document) May 9th?

Q. Yes. A. No, sir.

Q. Sir? A. No, sir.

Q. Now, at and about May 22nd, 1934, you

changed the capitalization, didn't you?

A. I don't remember what time it was. (Exam-

ining document) Yes, that's it.
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Q. Now, in view of the difference between $15,-

900 and $18,169, will you examine that check and
see if you don't recognize it as a check for $2850
for which you haven't the slightest record that it

was paid to the income tax collector for internal

revenue stamps'?

A. I don't know anything about it.

Q. You don't know anything about it?

A. No, sir.

Q. You do know that the revenue stamps were

put on ? A. Yes.

Q. Show me where they were paid by your books.

A. Well, I don't think there is a record in the

books.

Q. No. Don't you know that Mr. Ralph Wagner
paid the internal revenue collector $2850, Mr. F. L.

Douglas ? Don 't you know that ?

A. Yes, I remember now. [30]

Q. Yes.

We offer this check in evidence, if your Honor

please.

Tlie Couii:: It may be received.

Mr. Lazarus: If the court please, prior to the

receipt of that check in evidence, the Government

would like to move to strike all the examination of

Mr. Hankammer with reference to this check made

out to the collector, and move that it not be received

in evidence. It has nothing to do with the cross

examination of mine expenses. Right under "Mine

Expense" is listed "Transfer Stamps, $2850,"
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which has been deducted as a separate item. It has

nothing whatever to do with the mining expenses

w^hich is listed separately on the income tax return.

I move that this whole examination be stricken

as immaterial and not tending to prove anything.

The Court: Well, I think it may have bearing

on one proposition only, that there may be other

expenditures which are not reflected in the books.

Mr. Lazarus: That is made out to the collector.

The Court: That doesn't make any difference,

as long as it is made out for the benefit of the mine

or of the associates in the mine. It has a bearing.

Mr. Lazarus: If the Court please, it is listed

separately in the tax return. On page C-4 of the

tax return is the item "Mine Expense, $18,169.10,"

and right under that is the item "Stock Transfer

Stamps, $2,850" separately.

Now, we aren't examining anything but

The Court (Interrupting) : Overruled.

I know how these turn out. Before you get

through you will have your accountants uj) there,

and you will make a complete return, and then you

will have all sorts of things. I know how these cases

end up. And the other side will have the same

thing, so a few more figures more or less don't

hui-t us to [31] start with, because the accountants

will bring them all in when we get through. Over-

ruled.

The Clerk: Defendant's Exhibit G. (Tr. pp.

114-117)
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(The witness) I have no record for the item

in the books of $185 on May 17, 1934, to Mr. Turner,

mining engineer, nor for $30 on June 30th to the

same man. We had an attorney by the name of

Walter Rowson, but I find no record in the books

of a check dated May 9th for $250, May 25th for

$200, May 9th for $200, and also one for May 9th

for $1500. (Tr. pp. 118-119)

Mr. Gilbert: We offer these four checks in

evidence.

The Court : They may be received as one ex-

hibit.

The Clerk: Defendant's Exhibit J. (Tr. p. 119)

PAUL EATON McPHERSON,

a witness called by the government, testified as

follows

:

I am technical adviser on race horse pictures

and I work in the pari-mutuel as a seller in the

race track at Santa Anita. I have known the de-

fendant Ralph Wagner for eight or nine years and

had some business dealings with him in 1934. He
knew me by two names, as Paul E. McPherson and

William H. Eaton. He called me Paul. I borrowed

$50 in 1934 from Ralph Wagner and repaid it

about three weeks afterwards, and the four checks

totalling $44 that you now show me were not on

account of money borrowed from Ralph Wagner
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but were for various pieces of equipment which I

sell, horse equipment. (Tr. pp. 120-122) (Where-

upon Government's Exhibit 15 for identification

was received in evidence.)

I heard from Ralph Wagner in 1935. All through

the year continually we have never been out of

touch with one another. Ralph Wagner never at

any time asked me for any money that he claimed

I owed him. In the latter part of 1933 I talked with

Mr. Wagner in Burbank about some horses he was

interested [32] in purchasing and during the year

1934 purchased some horses for Mr. Wagner. In

1933 I purchased a horse name Vide McKinney

for Mr. Wagner. I also purchased the horse named

Calumet Dotty. I told Mr. Wagner I knew a man

in Pomona who had several horses and that among

them were two well bred mares, and I told Mr.

Wagner that this man would take $150 for the

mare. Vide McKinney. I paid him $150 and Mr.

Wagner gave me a check for $175. This is the check

which Mr. Wagner gave me. (This was received

in evidence as Government's Exhibit 29 after being

removed from the group of 6 checks to W. H.

Eaton totaling $609.00 which had been marked

Government's Exhibit 14 for identification.) I also

talked with Mr. Wagner about the mare Calumet

Dotty and told him that the mare could be bought

for $225. The check which you show me made out



42 Ralph Wagner vs.

(Testimony of Paul Eaton McPherson.)

to Wm. H. Eaton and signed by Ralph Wagner
in the amount of $225 is a check given to me by

Ralph WagTier for the mare Calumet Dotty. (This

check was received in evidence as Government's

Exhibit 30 after being withdrawn from Govern-

ment's Exhibit 14 for identification which was a

group of 6 checks totaling $609.00 made out to

W. H. Eaton.) (Tr. p. 133) I also talked to Mr.

Wagner early in January 1934 about the horse Bert

Abbe. I said the horse had originally cost in the

neighborhood of $2800, but could be bought for

around $750 or less. Ralph Wagner went to Po-

mona with me and worked out a deal to buy the

horse for $550 from Mr. Sherry. I sent down a

few days later and paid Sherry with a check given

to me by Ralph Wagner. I was to be paid $100.

Mr. Sherry cashed the check and gave me my $100

commission. I talked with Mr. Wagner about the

mares Polly O 'Donna, Mabel Cincofield, Suitus and

Virginia O. I told him that I heard that a man
had recently bought four mares at a sheriff's sale

and would sell them for the pasture bill of $200,

and I told him in my opinion they w^ere worth four

or five times as much as they were asking for them.

I afterwards bought these mares for Ralph Wagner

from Revel English. (Tr. 123-137)

The three checks that you show me have been

marked for identification as part of Government's

Exhibit 14, all signed by [33] Ralph Wagner, were
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the checks given to me by Ralph Wagner and were

given in payment for these four mares. (Tr. p. 141)

(These checks were received in evidence and marked

Government's Exhibit 31.) The $9 check that you

show me which was part of the Government's Ex-

hibit 14 for identification could have been a tire

for a car or a piece of harness or something of that

nature. (This check in the sum of $9 was received

in evidence as Government's Exhibit 32.) I never

borrowed $609 from Ralph Wagner in the name of

William H. Eaton. I have seen the note which you

show me, which is Government's Exhibit 21, and it

w^as signed in my presence. We had sold to Clifford

E. Fox the mare Virginia O for $100. At the time

of the deal he paid $10 and I drew up a note for

him to sign. Mr. Wagner said make it out to both

of us, you and myself, and this was done. I turned

the note over to Mr. Wagner. Mr. Fox paid off

the note and I gave half of it to Mr. Wagner. The

note w^as for $100. I never told Mr. Wagner that

it was a bad debt. I never bought any horses or

equipment for Ernest Wagner. My dealings were

with Ralph Wagner. (Tr. pp. 141-144)

Cross Examination

By Mr. Gilbert:

I don't know that Mr. Ralph Wagner gave me
the money to pay for the horse and that I took it

and gave the money for it. (Tr. p. 147) All I recall

is getting a check from him. (Tr. p. 148)
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RAY SHERRY,

called as a witness on behalf of the Government,

testified as follows:

In 1934 I had a riding academy in Pomona
and in the early part of 1934, Mr. Paul Mc-

Pherson introduced the defendant Wagner to me
and McPherson and Ralph Wagner came to my
place and asked me what I would take for the horse

Bert Abbe. I told him as I needed money I would

take $550 for the horse, and Mr. Wagner sent the

check down to McPherson two days later and got

the horse. I cashed the check and gave Mr. Mc-

Pherson his $100 commission. There was nothing

said about paying $2500 for this horse. (Tr. pp.

152-153). There was no bill of sale given for the

horse. [34]

The Court: Does that bear your signature?

The Witness: No, suv.

Tlie Court : All right.

By Mr. Lazarus:

Q. Does this appear to be your signature to

you?

A. It looks somewhat like it, but it is not for

that amount of money.

Mr. Gilbert: I move to exclude all the statement

except the signature part.

The Court: Yes, strike that out.

Just a minute. We will do a little writing here.

Write your signature here, write your name the

w^ay you write it usually, the way you sign it.

The Witness: (Writing signature as requested.)
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The Court: All right. That may be received as

an exemplar of writing as the Court's Exhibit.

The Clerk: Court's Exhibit No. 1. (The docu-

ment referred to was received in evidence and

marked Court's Exhibit No. 1)

Mr. Lazarus: No further questions.

Mr. Gilbert: May I see it after it is marked?

The Court: Just before you get it—I forgot

that this was signed in pencil. Do the same thing

right below here with pencil.

The Witness : (Writing)

The Court : All right. That is still a part of the

Court's Exhibit No. 1. All right, Mr. Gilbert. (The

document was passed to Mr. Gilbert.) (Tr. pp.

153-154) [35]

JOHN EPPER,

a witness called on behalf of the Government, testi-

fied as follows:

I am a horseman and am working for the motion

pictures as a stunt man. In 1934 I was working at

the Glendale Riding Academy. I met Mr. Wagner

in 1934. My first business deal with Ralph Wagiier

was when I sold him a horse. As I remember now

the amount w^as around $125. I was paid a commis-

sion of 10%. However, the check that you show me
is in the sum of $150, which refreshes my recol-

lection, the amount was evidently $150. (p. 164)
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I received 10% out of that amount. (This check

was received in evidence as Government's Exhibit

16.) (Tr. pp. 159-160, Vol. II.) I recall a conver-

sation with Ralph Wagner regarding a mare Va-

lencia Dona. Ernest Wagner was present. I went

to Wagner and told him about the mare. I said

I had deposited $50 and intended to purchase a

mare for $450 and when this was due I didn't have

the money. Mr. Wagner seemed to be interested

and gave me a check for $350 and an additional

$100 in cash and told me to purchase the horse.

(Vol. II, pp. 164-166) The check which you show

me is the check I have been referring to. (Received

in evidence as Government's Exhibit 33.) The total

cost to Wagner was $400. On several occasions I

went up to the ranch. Ralph Wagner never di-

rectly made any statement to me regarding the

ownership of the ranch. He indirectly mentioned

to me to go up to his ranch and put the piling in

to stop the neighbors from going through. I don't

believe I had direct dealings with Ernest Wagner.

(Tr. Vol. II, pp. 166-169.)

Cross Examination

The bill of sale dated August, 1934, does not re-

fresh my recollection that there was $450 in cash

paid. There was a check for $300 and cash of $100.

The receipt that you hand me I gave to Mr. Wag-

ner. (This was received in evidence as Defendant's

Exhibit M.) The check for $100 dated July 17th
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was a cash loan made to me by Mr. Wagner. I paid

it back. (This check was marked Defendant's Ex-

hibit O.) [36]

REVEL ENGLISH,

called as a witness on behalf of the Government,

testified as follows:

I am a farmer and stockman. I had occasionally

sold horses in 1934. I am acquainted with Paul

McPherson and in the year 1934 I w^as not the

owner of a mare Valencia Donna, but had that mare

in my possession and sold her in July, 1934 to John

Epper for $450.00 (Vol. II, Tr. p. 178). $150 was

paid in cash and $300 in the check in evidence as

Government's Exhibit 33, which check was signed

by R. Waldo Wagner.

THOMAS CRAWFORD,

a witness called in behalf of the Government, testi-

fied as follows:

I sold a mare named Vide McKinney to Paul

McPherson in 1933. I am acquainted with Ralph

Wagner and talked to him about the mare Anna-

belle Watts and told him I would take $300 for

her. The check for $300 that you show me Mr.

Wagner gave me as total payment for Annabelle

Watts. (This check was offered in evidence as Gov-

ernment's Exhibit 34.) (Tr. Vol. II, p. 179-180).
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FRANK REES,

a witness called on behalf of the Government, testi-

fied as follows:

I am a horse trainer and I met Ralph Wagner in

June, 1927 or 1928, and was employed by him as

a horse trainer in 1934, and went back East in the

month of November, 1934, taking with me about

$4000, part in cash and part in cashier's checks

to purchase horses. When I went back East in

1934 I bought the horses Evening Sun and Jean

Morris. I paid $800 for Evening Sim and paid it in

cash, and I paid $800 for the horse Jean Morris,

and shipped them to the Pomona race track. (Tr.

Vol. II, pp. 185-187.)

Cross Examination

By Mr. Gilbert:

I followed the horses out here. I don't know what

the freight bill was on the horses. The freight on

the horses was somewhere around $300.00 together.

[37]

CLIFFORD FOX,

a witness called on behalf of the Government, tes-

tified as follows:

I am a caretaker, and bought a mare from Ralph

Wagner in 1934; her name was Virginia O. The

note you show me for $100 I signed and paid the

note within ten or eleven months. I paid it to
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Paul McPherson. Ralph Wagner never demanded

$100 or any portion of that from me, I never got

the note back. It was left where I made the note,

at Mr. Wagner's residence at Burbank. (Tr. Vol.

II, pp. 194-195) During 1934 and 1935 I at all

times lived at 4546 Lankershim Blvd., North Holly-

wood. (Tr. p. 196)

FRANZ HAMMEL,

a witness called on behalf of the Government, tes-

tified as follows:

My occupation is that of mining and I owTied

about 2800 shares of stock in the Goldfield Yellow

Cat Mining Company in 1934, and I talked to Ralph

Wagner in August of that year about buying my
stock. I met him (Mr. Wagner) at Tonopah,

Nevada, and he said he would give me five cents a

share for the stock and I sold him the stock. The

check that you show me made out to myself for

$100 was in pajmient of 2000 shares of Yellow Cat

Mining Company stock. (This check was received

in evidence as Government's Exhibit 17.) (Tr.

Vol. II, pp. 200-202)

I never borrowed any money from Ralph Wagner.

By Mr. Lazarus : I am waiting for Mr. Miller to

return. Possibly Mr. Gilbert and I will enter into

a certain stipulation that a witness who is ill will

testify in accordance with a statement given to me

ill my office. Mr. Miller will be right back.
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The Court: All right.

Mr. Gilbert: Yes, that may be read in lieu of

his testimony.

Whereupon the statement of E. T. Nelson was

read and considered as testimony.

''I had charge of the books and records of the

Riverside Lumber Company in 1933, and I talked

to Mr. Ralph Wagner in April [38] of that year

with reference to supplying lumber for stables.

For the first stables the material came to $172.36.

In the latter part of November, 1933, an addition

was put on the stable in Burbank and we furnished

lumber in the sum of $281.12. The total bill for

all lumber on the stables was $453.48, and the last

payment made on it April 21, 1934." (Tr. Vol. II,

pp. 205-206.)

L. R. ARNOLD,

a witness called on behalf of the Government, tes-

tified as follows:

I was a carpenter. In 1933 and 1934, I met Ralph

Wagner and built an addition on his stables for

him. I received $55.00. Ernest Wagner helped me

on the cement work, but nobody else that I know of

did any work there. (Tr. Vol. II, pp. 206, 207)
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E. R. VAN DYKE,

a witness called on behalf of the Government, tes-

tified as follows:

I was a carpenter in 1934 and I met Ralph Wag-
ner and w^as employed by him during that year.

He said he had some stables at Biirbank he was

tearing down and was bringing down some lumber

that he could use at the ranch. I used this lumber

from the stables in Burbank around the ranch, for

platform and for sheeting on buildings. (Tr. Vol.

II, pp. 208-211.)

FRANK PETTINGER,

a w^itness called on behalf of the Government, tes-

tified as follows:

Q. Are you related to Ralph Wagner?

A. No, sir. (Tr. Vol. II, p. 213)

Prior to July 10, 1934, I borrowed some money

from Ralph Wagner and on July 10, 1934, I bor-

rowed some more money from him. My signature

appearing upon a note payable to Ralph and Ernest

Wagner in the amount of $800.00 and dated July

10, 1934, w^hich you now show me. He told me that

he had figured out I ow^ed him $800 at the time. I

was supposed to go to work for him at the mine.

He was supposed to pay me $5 a day and my gas

and [39] oil and expenses. That mine was located

35 miles southeast of San Diego and I worked

there about a year, I imagine. During the year
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1935 I imagine I was paid about $50. I got money
for gas and oil and got my board in the mine. Ralph
Wagner never sued me for any money that I owed
him and I never sued him for any of the money
that I claimed he owed me. Ralph Wagner bought

me a car. (Tr. Vol. II, pp. 213-221).

CHARLES W. WAGNER,
called as a witness on behalf of the Grovernment,

testified as follows:

My name is Charles W. Wagner. I am a pipe-

fitter and plumber by trade, but on the W. P. A.

at the present time, and I am a brother of Ralph

Wagner, but I am not related to Ernest Wagner.

This note signed Charles W. Wagner dated May 8,

1930, in the amount of $1765.25 is signed by me.

I had a conversation with Ralph Wagner about that

note in the early part of 1935. He came out to my
place and had another gentleman with him who

told me he was an attorney, and he said he was in

a little trouble in regard to his tax and he wanted

to know if I would sign a note. He says to me

—

right away, the man then had a note, and he said

he had made a mistake in the first one and made this

one out and I signed it. It was made out in May

8, 1930, but the reason I made this note was, Ralph

had given me—that is, he never gave me any money

but he paid a payment down on a place for me, the
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place I was living in at the time, and he also had

bought me a Packard car. He wanted me to sign

that note and I figured as long as he had done that,

I would sign the note for him (Tr. Vol. II, pp.

222-224). I had no conversation with Ralph Wag-
ner as to when I was going to pay the note. He
never asked me to repay the money in any way and

did not state whether or not I would have to pay it

back. He told me I would never have to pay it

back. At the time I signed the note I did not owe

Ralph Wagner any money. [40]

By the Court: Now, who figured out that

amount ?

A. The man that wrote the note out. I don't

know who he was. I wasn't introduced to him by

name.

My brother had advanced $1060 to me on the

house. He paid on September 6, 1934, $1318.13 on

a Packard Eight for me. Finally he got the car

back, but none of this money was owing as of the

date of that note. My brother had not advanced

any money to me on May 8, 1930, and on the date

the note was written I didn't owe him anything.

(Tr. Vol. II, pp. 226-228)

By the Court: At the time he advanced this

money in September 1934 and later in 1935, nothing

was said about paying it back? A. No, sir.

He told me if I would get out of the trucking

business he would help me, and told me that he

had adopted Ernest Pettinger and that if anything
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ever happened to him he didn't want me to inter-

fere with Ernest Pettinger in any way. (Tr. Vol.

II, p. 230)

I located a place on Reseda Boulevard and he

went down and made the payment on it.

Q. By the Court: On either of those occasions,

was there anything said about your repaying this

money ?

The Witness: No, sir. Nothing was said about

it being a loan.

By Mr. Lazarus: Mr. Wagner, did you have

any conversation with Ralph Wagner at the time

you signed this note in 1935 about why it was dated

*'1930"?

A. Well, he told me—he came out to the place

and said he was in a little trouble with his taxes and

he dated it that date. That is, the man that made

it out dated it that date.

I saw the note once since, but have no personal

knowledge as to how it became discolored. At the

time in 1935, I signed the note, I had an equity of

$1350 or $1400 in the Reseda Boulevard property.

I had no conversation with Ralph Wagner in June

1935, when he asked me to pay him $1060 that I

owed him. (Tr. Vol. II, pp. 230-232) [41]

Cross Examination

He gave me the automobile in September, 1934

and the money for the place in January, 1935. In
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1933 he paid some money on a truck for me. It

was a Ford truck and cost something around $1000.

There was a car traded in on it, but I don't know

how much that car was worth. (Tr. Vol. II, p.

233-235)

Redirect Examination

When he made the down payment on the truck

for me nothing was said one way or the other about

repaying the money. I paid out money for Ralph

Wag-ner's benefit. (Tr. Vol. II, p. 237)

By Mr. Lazarus: Did you give him any money?

A. I have helped him out.

The Court: When was that?

The Witness: Years ago; around 1917, I think

it was.

The Court: Well, all in all how much money

have you given him or spent for his benefit in the

last few years prior to the time he began giving

you money?

The Witness: I don't know how much it was.

The Court: You helped him out as one brother

would another?

The Witness: That is right. (Tr. Vol. II, p.

238)

Recross Examination

He didn't give me 500 turkeys at the time I got

the place at Reseda. I thought he bought one or

two turkeys. He bought me about 300 little ducks

and left them there to starve. We didn't have the

money to pay feed for them. (Tr. Vol. II, 238)
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J. W. VAN WINKLE,

recalled by the Government for cross-examination,

testified

:

There was no pickup truck purchased by Mr.

Wagner in 1934. I bought it myself and paid for it.

I do not know the individual you are now having

stand up, who is known as Mr. Jack Bevans. I

don't think I ever saw him before. I didn't have

any conversation with him in which I told [42]

him I had received several thousand dollars in cash

from Ralph Wagner. (Tr. Vol. II, pp. 240-241)

The document which you are showing me bears

my signature but I never saw it before in my life.

(Received in evidence as Defendant's Exhibit Q.)

Redirect Examination

By Mr. Lazarus:

It looks like my handwriting, but I never signed

anything like that in my life, because I never got

any money like that from him in my life. (Tr. Vol.

II, pp. 242-243)

BEN C. AXCLEY,

called as a witness on behalf of the Government,

testified as follows:

I am an attorney and have been practicing law

in Oklahoma since 1914. I was introduced to Mr.

Wagner by Manuel Ruiz in November 1934 in Los

Angeles. I represented Ralph Wagner in a civil

action in Carson City, Nevada, where he and his
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brother Ernest Wagner were defendants. I have

seen the promissory note which has been marked

Exhibit 35, signed by Charles B. Wagner and pay-

able to Ralph Wagner, before. The note is in my
handwriting and I wrote the note. (Tr. Vol. II,

pp. 244-245)

I went to the house of Charles Wagner in Reseda

with Ralph Wagner around the end of May or the

first part of June, 1935, and I met Charles Wagner
and his wife and his daughter and heard some con-

versation between Ralph Wagner and Charles Wag-
ner. Ralph told Charles that he wanted him to

make a promissory note that we brought along, to

help him out in regard to some tax matters, and

Charles Wagner refused to do it, and quite an ar-

gument took place. The young daughter took me
out back of the house while they were talking.

When I went back in the room Ralph Wagner had

in his hand a note that he attempted to fill out and

it had become spoiled, and he wanted me to help him

out and I told him the only way I knew to do it

was to write a [43] new note in long hand, and I

sat down at a table and wrote this note that you

have showed me here. Ralph Wagner told me to

put the figures in the figures that are now on the

note. He said he didn't want to make it an even

amount nor too great an amount, because it might

not look right.

Q. How did it happen to have the date May
8th, 1930 on it?
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A. Ralph Wagner said he wanted the note to

appear that it was barred by the statute of limi-

tations and I told him I didn't know what it was
in this state, but had heard another lawyer say it

was four years.

He said he would take a chance and date the note

back four years beyond the date we were then dis-

cussing. I thought back four years and about what

date it would be and it occurred to me that it was

near my birthday, May 8th, so I used that date for

the note. The entire note is in my handwriting,

other than the signature of Charles Wagner.

The Court: What was the date you gave us as

the date of occurrence?

The Witness: May 8, 1930, your Honor.

The Court: No, the date on which the note was

actually signed?

The Witness: Approximately May 20, 1935

(Tr. Vol. II, 250-253)

I had not been retained by Ralph Wagner to

draw up any promissory note for him. The only

legal work I ever did for him was work in Nevada.

When the note was signed, Ralph Wagner handed

it to me. I had a folder with me containing docu-

ments with respect to this case in Nevada and I

attached the note, either placed in that folder, or

attached it to the place, and thereafter he and I

got in the car and went out to his ranch. While

we were on the way out Mr. Wagner complained

of being a bit sleepy, and asked me if I would drive
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him out to the ranch. We changed, seats and [44]

I took the driver's seat, and the documents I was

carrying in this folder, he took those. He was

inspecting this note which was then on white paper.

He said to me that the note looked to be very clean

and on new paper to be in fact as old. as it was

supposed to be, and asked me how in the world

anything like that could be made to look old without

hurting it. I said I didn't know anything about it,

that in a lawsuit we tried in Oklahoma a man had

for that purpose worn a document in his shoe, that

the perspiration from his feet had messed it, which

accomplished his purpose very successfully. Ralph

Wagner put that note in his shoe then. I saw him

put it in his shoe and I belicA^e it was between the

sock and insole of his shoe. The next day at about

sundoTvm I was out to the ranch and he showed me
the note at the desk and said, "That man from

Oklahoma sure knows his stuff. See how it looks,"

and it was discolored and looked as near as I recall

it identically the same. (Tr. Vol. II, pp. 252-256)

I have seen the note signed by Mrs. Theresa

Pettinger, dated May 13, 1933, for $1808. A day

or two after the Charles Wagner note was signed,

Ralph Wagner and I were going over some docu-

ments and Ernest Wagner came in and Ralph

turned to him and asked him what he had done

towards getting his mother to sign a note, and

Ernest said to Ralph, "What is your brother go-

ing to do for usf" and he said, "I have taken care
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of— ", and Ernest Wagner said, "Well, I don't

know. I think my mother is not at home today.

I think I can reach her by telephone. I will go

and try." He was gone for some time and returned

and he said, "That is all right. You can go ahead."

Ernest Wagner said to Ralph Wagner, "That is all

right. You can go ahead and make up that note.

Mother will sign it." So Ralph said, "How much
shall we make the note for*?" Ernest replied, "Oh,

hell, you can make it about anything you want."

Ralph said, "I don't want to make it too much.

It might be suspicious; bring me a form of a note."

Ernest Wagner was gone [45] into the office for a

moment and returned with this document which was

at that time in the form of an unexecuted promis-

sory note. Ralph Wagner then dictating to me
the amount of the note, and the date of the note,

asked me to fill it out and I did, and when it was

written in as it is, Ralph Wagner delivered that

to Ernest Wagner and asked his mother to have it

signed—for his mother to sign it. (Tr. Vol. II,

pp. 255-258)

(This note was received in evidence as Govern-

ment's Exhibit 36.)

I saw these notes later on in the office of Mr.

Moore, the man who I later learned was preparing

Ralph Wagner and Ernest Wagner's income tax.

(Tr. Vol. II, pp. 258-259)
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Cross Examination

I don't know to whom I related the occurrence of

this incident about the shoe. The thing stuck in

my memory. I know now that Mr. Ruiz and Ralph

Wagner had certain difficulties. When I went back

to Oklahoma in September of 1939, I directed one

Charles Bolton to send Ralph Wagner a telegram.

(This telegram was received in evidence and marked

Defendant's Exhibit R.) (Tr. Vol. II, p. 262)

The Witness: For your information, Mr. Gil-

bert

Q. (Interrupting) You will just let me
The Court: (Interrupting) Remember, you are

a witness. It is hard to forget that you are also

an attorney, but you very conveniently have for-

gotten that you knew that these men were faking

notes.

The Witness: I didn't know it, and I resigned

from their service when I learned it.

The Court: You certainly did. There isn't any

question about it. (Tr. Vol. II, pp. 263-264)

I was never employed directly by Ralph Wagner.

I was employed by Manuel Ruiz. I resigned as

their attorney probably [46] July 1935 and I left

Ernest Wagner's employ at the same time. Ernest

Wagner had come to me and asked me if there was

anything I could do as a friend to try and patch up

a friendship between he and Manuel Ruiz and be-

tween some people who had a judgment of around
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$100,000 against Ralph Wagner. (Tr. Vol. II, pp.

265-267) I wrote Ernest this letter.

(This document was received in evidence and

marked Defendant's Exhibit S.

The Witness (Continuing) : I went into service

in April, I believe, 1935. Then on approximately

the 15th day of June when I learned that these

notes were being used for the purpose they were,

I asked to be excused from any further service in

the case.

The Court: Why didn't you have compimctions

about writing them when it was apparent from the

conversations that that was what they were intended

for? Why didn't your conscience assert itself then?

The Witness: It just wasn't enough to war-

rant it.

The Court: Why wasn't it?

The Witness: For the purpose that they were

going to use it for.

The Court: After the first one had been done,

and you told the man what you knew about aging

notes, you took up a second one that you knew was

a fake.

The Witness: I knew I was careless. I know

that, your Honor.

The Court: It is not careless. I would call it

something else. (Tr. Vol. II, pp. 267-268.)

Q. By Mr. Gilbert: I hand you an affidavit, is

that your signature?

A. Yes.
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(This document was received in evidence as De-

fendant's Exhibit T.)

Q. I hand you a letter dated April 30, 1937. [47]

A. I wrote that letter. (Tr. Vol. II, pp. 269-270)

(This document was received in evidence as De-

fendant's Exhibit V.)

I also wrote the letter under date of May 12, 1937.

(This letter was received as Defendant's Exhibit

W.)

Redirect Examination

When Ralph Wagner asked Charles Wagner to

sign that note Charles Wagner refused to do it be-

cause, he told Ralph, he didn't owe him any money,

and Ralph replied that was probably true, but he

had done plenty for Charles Wagner in the past and

he said he should do something to help him.

By the Court: Will you state a little more defi-

nitely what was said as to the use for which this

note was that Charles Wagner was to sign?

The Witness: He said he was in trouble about

his taxes.

The Court : What taxes ?

The Witness: He didn't say.

The Court: What did he say the note would do

for him?

The Witness: That the note would help him out.

(Tr. Vol. II, 276)

When Ralph Wagner asked Ei'nest Wagner if his

mother had executed the note, Ernest replied that he

had not. Ralph replied his brother had taken care



64 Ralph Wagner vs.

(Testimony of Ben C. Axcley.)

of that matter and the purpose of the second note

was not mentioned in my presence, and I knew not

the piTrpose what it was used for.

The Court: You knew it had some connection

with the application for income tax matters?

The Witness: I did not; I did not know.

The Court: Well, taxes was the only thing it

would apply for.

The Witness : I had no idea about it at all. Those

men were strangers to me. I had known Ralph

Wagner for about fifteen or twenty years, and

Ernest Wagner less than that, and the other man
I saw once in my life. (Tr. Vol. II, pp. 276-277)

[48]

Recross Examination

By Ml*. Gilbert:

And now you say that Mr. Ralph Wagner ad-

vised Charles Wagner that he was then in this

trouble about his taxes. Is that right ?

The Witness: Well, he didn't say "in trouble".

He said he needed it.

By the Court: When you accompanied Ralph

Wagner to his brother's house, did he tell you why

he wanted you along?

The Witness: It was just an incident, your

Honor. He was simply supplying the transporta-

tion.

The Court: By the way, did you ever tell Mr.

Ralph Wagner, directly to him, in any of your
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conversations, that you didn't like his manner of

proceeding, that you didn't like to be made inno-

cently a party to what might be a falsification of

records in order to claim income tax deduction?

The Witness: I did, your Honor, and further-

more I reported it to the income tax people when

I found out how I was abused in it.

By Mr. Gilbert: When did you find out you

were abused when you were there at the time?

When was it with reference to this occasion when

you discovered it?

The Witness: The day the income tax was filed.

(Tr. Vol. II, pp. 279-280)

MANUEL RUIZ, JR.,

a witness called on behalf of the Government, testi-

fied as follows:

By Mr. Lazarus:

I show^ you here a complaint in the Superior

Court, Action No. 410940, filed January 16, 1937,

entitled Manuel Ruiz, Jr. v. Ralph W. Wagner.

The Witness: I was the plaintiff in that action.

I never discussed with Ralp Wagner the filing of

a partnership income tax return. (Tr. Vol. II, pp.

281-282) [49] I was never employed by Ralph

Wagner with reference to an income tax return.

(Tr. Vol. II, p. 287)
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(Whereupon the answer verified by the defend-

ant Wagner in the case of Ruiz vs. Wagner was

received in evidence as Government's Exhibit 37.)

By Mr. Lazarus: I show you this power of at-

torney signed by Mary McDermott and ask you if

you have seen this power of attorney before?

The Witness: Yes, sir, I drew that up on the

date it bears. Mr. Ralph Wagner directed me to

prepare this power of attorney. (Tr. Vol. II, pp.

302-303.)

(The document was received in evidence as Gov-

ernment's Exhibit 39.)

I drew up the agreement dated August 24, 1933,

signed by Mary McDermott and Ralph Wagner

under instructions received from Mr. Wagner. (Tr.

Vol. II, pp. 304-306.)

(This document was received in evidence as Gov-

ernment's Exhibit 40.)

CHARLES D. MUNRO,

called as a witness on behalf of the Government,

testified as follows:

I am an attorney, and also a notary public, in

1937. The document which you exhibit to me en-

titled "Joint Affidavit of Ralph W. Wagner and

Ernest Wagner," notarized on the 24th day of

December, 1937, was signed in my presence. (Tr.

Vol. II, p. 307) (This document was received in

evidence as Government's Exhibit 41).
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W. J. PENPRASE,

a witness called on behalf of the Government, testi-

fied as follows:

I am a deputy sheriff in Los Angeles County,

and took a statement from Ralph Wagner on July

27, 1935, and Mr. Wagner stated that he was the

owner of the Chihuahua Ranch, and he said at that

time that Ernest Wagner was his son. (Tr. Vol.

II, pp. 308, 310 [50]

DAN R. GOODYKUNTZ,

a witness called on behalf of the Government, testi-

fied as follows:

I am Special Agent of the Intelligence Unit of

the Bureau of Internal Revenue, and had a con-

versation with Ralph Wagner on February 7, 1938,

and on July 6, 1938, I discussed Government's Ex-

hibit 24 for identification with Mr. Wagner, and

he said that it was his signature attached to the

document. (Tr. Vol. II, pp. 312-313) I asked him

if it was not also written in his handwriting and

his answer was he believed it was. I said, ''Well,

on the income tax return filed by you and Ernest

Wagner it appears that you have claimed to have

received only $6,000 from the sale of certain mining

claims to Mr. Pyle", and he said "Mr. Pyle was

after me at that time to give him some kind of a

document to show o\Miership of the claims and I
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had given this particular document to Mr. Pyle

to satisfy Mr. Pyle".

Mr. Lazarus: I offer in evidence

GOVERNMENT'S EXHIBIT 24

for identification, which reads as follows

:

''Received of William Scott Pyle and M. E. W.
Pyle on or about June 15, 1934, $12,000 on payment

for part interest in claims." It is signed by Ralph

Wagner. (Tr. Vol. II, pp. 314-315)

(This was received in evidence as Government's

Exhibit 24.)

Later I asked Mr. Wagner what was the purpose

of the ranch he had acquired near Saugus, and

his answer was that horses were his hobby, and he

also had raised some hay on the land that he had

sold, and I said, "Well, Mr. Wagner, I notice on

your income tax return you make a claim of ap-

proximately $2600 for feed and hay that was bought

for the ranch", and I asked him if it wasn't in-

consistent to say that he was selling hay from the

ranch when he in fact had to buy $2600 worth of

hay and other feed. He didn't have any direct re-

sponse to that question. He said the ranch was 160

acres, but he didn't know how much was in crop

land. (Tr. Vol. II, pp. 315-316.) [51] With refer-

ence to Exhibit 35, I discussed this note with Mr.

Wagner and asked why if the debt of Charles

Wagner was only $1060 the note was in excess of

$1700, and he said that the note had been par-
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tially paid off. He said he had loaned the money

to Charles Wagner in small amounts. I asked him

about the condition of the note and if he kept

it any place where rust was likely to get in touch

with it, and I don't believe he answered that ques-

tion. (Tr. Vol. II, pp. 316-317).

I discussed the fact that he had deducted $1500

for five trips to Arizona and I asked him if each

of those trips cost him $300. He said he didn't

know, but they cost him quite a bit of money. (Tr.

Vol. II, pp. 317-318). I asked him if that was an

effort to sell stock in the Yellow Cat Mine to Mr.

and Mrs. Pyle, and he said he didn't think that

it was.

I discussed with him the bad debt to Helen Rus-

sell Rogers for $7500, and he said that was for

some services as a special agent for Mrs. Rogers,

and he did not care to discuss the nature of that

because it was a confidential matter. (Tr. Vol. II,

p. 319). He said it was merely a bill for unpaid

services.

I asked him about the bad debt listed under the

name of Franz Hammel and he said he had not

been able to tind him. I also asked him about

Theresa Pettinger's note for $1808 listed as a bad

debt and he said she was the mother of Ernest

Pettinger and that he had helped her out fre-

quently and she had helped him out. I asked him

about the bad debt of Mr. Pyle and he said Pyle
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was a millionaire from the East and I said, "Isn't

it rather inconsistent to claim that a millionnaire

who owes you $100, that that debt could be classed

as a bad debt?", and he said he didn't think Pyle

would ever pay it; that it was a contested sum.

(Tr. Vol. II, pp. 319-320.) [52]

IRVING STACY,

called as a witness on behalf of the Government,

testified as follows : I am an internal revenue agent.

I have reconstructed what the Bureau of Internal

Revenue considers to be a proper tax return of

Ralph Wagner for the calendar year 1934. There

are three returns involved in this action. One is

a partnership return filed by Ralph Wagner and

Ernest Wagner showing net income of $33,462.86.

This was divided equally between Ralph Wagner

and Ernest Wagner, and was transferred to their

individual returns, Ralph Wagner reporting $16,-

731.43, and Ernest Wagner reporting a like amount.

(Tr. pp. 322-325.) Of course the Bureau of Internal

Revenue has denied partnership. The first item on

the return is Item No. 11, miscellaneous income,

$679,88. That amount has been accepted and no

change made. (Tr. p. 325) The item on the sale

of stock to M. E. W. and William Scott Pyle,

$89,261.50 has been accepted per the return. Sale

of stock to Maud Monges, $9900, has been accepted
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per the return. The next item is the sale of seven

claims to William Scott Pyle. The return shows

$6000. This has been increased to $12,000. The cost

of the claims per the return was $1200. This has

been reduced to $1000. The item of Travel expenses

of $6804.98 has been disallowed. The next item of

expense is entertainment, $1100. This has been dis-

allowed because it represented a personal expense

and it has not been shown that it represented busi-

ness expense. (Tr. pp. 326-327)

The next item of Professional services $895, $65

has been disallowed. (Tr. p. 327) On the item of

travel and miscellaneous, $1651.84, certain portions

were allowed and certain were not. The next item

of mine expense, the total reported in the return

is $81,659. $15,800 has been allowed. The item

of $2850, promotion expense, has been allowed.

With reference to the stock sale to William Scott

Pyle, we have found out that it cost him $1765 for

the stock, and have allowed one-quarter of that,

and disallowed three-quarters. [53] We have al-

lowed a total of $1080 for pi'omotional expenses.

The net promotional income has been increased to

$72,490.55 per the return to $88,189.16 (Tr. p. 331).

The item of $88,189.16 has been considered to be

taxable entirely to Ralph W. Wagner.

The partnership loss shown on the partnership

return is $15,933.30. He has deducted as loss on

the farm form, $4183.94. Of this amount $1832.67

has been allowed. (Tr. p. 335)
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The amount for the cost of temporary stables,

$1400, has been reduced to $358.48.

With reference to the item of food for ranch

hands $1347.43, there was only a difference of $10.

(Tr. p. 337)

With reference to the item of special expense

of race horses, $139.50, the additional sum of $47

has been allowed; the taxpayer neglected to take

$47 that appears to be allowed.

This item of $2475 made up of different items;

item of $700 for crop failure has been disallow^ed

entirely. There is an item of $208 of Ralph W.
Wagner checks disallowed as capital items and are

not deductible from the income. The depreciation

on farm buildings, no change ; farm machinery and

equipment allowed as shown on the return; furni-

ture and equipment depreciation of $301.24 has

been allowed; depreciation on livestock has been

reduced from $2833.80 as per the return to $637.12.

The cost of the horse Bert Abbe has been changed

from $3500 to $500 ; Maxine Express $300, the cost

remains the same; Polly O 'Donna, cost per re-

turn $300, reduced to $50; four horses for $200,

all right; Anabelle Watts, cost per return $500,

was reduced to $300; Evening Sun, cost per return

$3500, was reduced to $800; Jean Morris, cost per

return $3500, adjusted to $800; Vida McKinney,

cost per return $500, was adjusted to $150; Valen-

cia Donna, cost per return $500, was adjusted to

$300; The horse Pancho cost $200 and Walter
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Pinto cost $350, and the item of $500 for cattle

has not been changed. (Tr. pp. 338-340) [54]

There is a total allowable deduction in the farm

loss of $9,531.52 instead of the partnership return

loss of $15,933.30. The depreciation on three auto-

mobiles has not been materially changed.

Of the item listed Bad Debts total $13,271, $556

has been allowed. (Tr. p. 342)

Item 21 of the return, depreciation, total deduc-

tion was $1197.65, and we have allowed $447.

With reference to automobile expense of $3664.08,

this was reduced to $1213.68, because it was con-

sidered that one-fourth represented business rather

than three-fourths as per the return. Of the Tele-

phone and Telegraph, $1732.56, this was reduced

by one-half. The cost of fighter and trainer,

$2827.33, has been increased by a small amount to

$2990.92. The loss of $650 to William Estell, no

return, has been allowed in full. Traveling expenses

of $482 were allowed. (Tr. pp. 344-345)

We have included in the income $12,363.70 from

Mary McDermott. Mr. Moore testified there was

deposited in the bank from this source $16,238.70.

Against this we have allowed for food, doctors,

share of utilities in Wagner home, laundry, etc.

for the taxable year 1934, $619.41. (Tr. p. 346)

Ernest Wagner withdrew from Ralph Wagner's

account during the year $2420. This has been shown

as in and out.
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Getting down to the net figure, we have a total

collected income of $91,695.25, of which $90,774.46

is taxable to R. W. Wagner and $920.79 taxable

to Ernest Wagner. The total tax liability is $26,-

477.49. (Tr. pp. 348-349.) [55]

RAY SHERRY,

recall as a witness by the Government, testified as

follows

:

My signature appears upon this certificate of the

American Trotters Register. (This was received in

evidence as Defendant's Exhibit Z.) (Tr. Vol. Ill,

p. 351.)

J. W. VAN WINKLE,

recalled as a witness by the Government, testified

as follows:

My signature appears on the certificate of stock

for 10,000 shares of the Yellow Cat Mining Com-

pany, which you now show me, and also upon an-

other certificate you are showing me for 10,000

shares. (These documents were received in evi-

dence as Defendant's Exhibit AA.) (Tr. Vol. Ill,

p. 355) My signature also appears upon a certificate

for 5000 shares dated December 3, 1934, to Ernest

Wagner, and another certificate for 5000 shares

dated the same day. (These documents were re-
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ceived as Defendant's Exhibit BB.) I also executed

certificates 185, 183, 184 and another one for 1000

shares to Ernest Wagner. (Tr. Vol. Ill, p. 354)

HARLAN MOORE,

called as a witness by the defendant, testified as

follows

:

By Mr. Gilbert:

Q. When you were making up this income tax

return for 1934, did you make an examination of

the books and records of the Yellow Cat Mining

Company %

A. During the same period I did, yes.

Q. Did you make an analysis of the situation

of the company?

A. Yes. (This was marked Defendant's Exhibit

DD for identification.) (Tr. Vol. Ill, p. 361.)

(The witness) I had a conversation with Ralph

and Ernest Wagner before the final preparation

of the return. [56] The substance of the conversa-

tion was they didn't know what type of items would

be properly allocated to income; they didn't know

what were proper deductions and I tried to tell

them so they could bring in the proper information.

It is my best recollection that I went down each

item of income. I outlined for instance the first

item, "Gross Receipts from Business and Profits".
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I explained if there were no inventories involved

we don't bother with that. If there is an inventory

involved, like a manufacturing concern, then it

becomes material. Naturally in this case it was not

material. (Tr. Vol. Ill, p. 365.)

There is an item of income from partnership that

was discussed with Ralph and Ernest Wagner as to

their personal returns and as to the partnership

return that was filed. They were questioned as to

whether they had bank deposits or had received

rents or royalties, or bought or sold stocks or real

estate, and I brought out the fact that they had

undertaken certain activities and their income came

from certain sources, and it was decided to ascer-

tain the amount from the amount that had been

deposited in the bank. I had a discussion with Er-

nest Wagner in regard to wells. He told me they

had been drilled for water, but I can't tell you now

what had been expended. I told him if he dug a

well and it turned out dry he was entitled to deduct

that. I was shown very few checks. I was not shown

a check for $348 dated July 17, 1934, to J. Rogers

for that item. (This check was marked in evidence

as Defendant's Exhibit EE.) The item of $2929

represents feed, hay, straw, etc. (Tr. Vol. Ill, pp.

368-369.)
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ERNEST WAGNER,

called as a witness on behalf of the defendant, tes-

tified as follows:

I was in the court room yesterday when Mr.

Axcley was on the stand. I heard his statement with

reference to my going out to telephone my mother,

but I had no such conversation [57] with him. My
mother lives in a canyon where there is no tele-

phone. There never has been a telephone there.

With reference to the Rogers note, Mrs. Rogers

wanted us to go to New York for her in regard

to family matters, which she asked us both to keep

confidential, and we did. (Tr. Vol. Ill, p. 372)

Our train fare and expenses there and money vre

boiTowed were actually spent, but no part of it

was refunded to me. My mother's name is Mrs.

Theresa Pettinger and I have a note for her in

the sum of $1800. We had loaned her money since

1933 and including 1934, the time this income tax

came uj). Mr. Moore explained to me that any debt

anyone owes, and they could not pay it, would be

considered a bad debt, so I thought of all the people

that owed us and that couldn't pay us and I went

and had them sign these notes. I even had them

dated back for the purpose that I thought I had

to date it back from the time we originally started

loaning that money, and that was the purpose we

dated those notes back. (Tr. Vol. Ill, p. 374) My
mother actually owed me $1800. She had no money

in 1934. There was some community property but
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she could not sell it without my father's permission

and they were not living together.

Ralph Wagner was practically the only father

I have ever had since I was ten years old and we

have shared our losses and our profits alike. I was

adopted by him. (Tr. Vol. Ill, p. 375) I would say

I got half of the income in 1934 and I have forty

or forty-five thousand shares in the Yellow Cat

Mine. With reference to the shares that were of-

fered in evidence wherein I was made trustee, I was

to hold them until the money arrived from the east

and then they were issued to Monges. With refer-

ence to the Pyle matter, Mr. and Mrs. Pyle would

ask me to take them around, show them the west.

They lived in Switzerland, and I took them to places

of interest that I thought they wanted to see in the

west. They frequently asked me what I thought

about the Yellow Cat mine and I told them I

thought it was a [58] very wonderful thing and

would be a great mine. (Tr. Vol. Ill, pp. 377-379)

With reference to Defendant's Exhibit K, which

was a $2500 receipt, I recall that Mr. McPherson

told me that that would show what the horse cost

and it has been in our files ever since. (Tr. Vol. Ill,

p. 379)

With reference to the temporary barn at Bur-

bank, we bought some lots back there for the horses

and I employed a couple of boys to rake the large

rocks out and we spent a couple of weeks getting
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them out of there. Mr. Arnold built a temporary

bam and I think we paid him $55. I did the wiring,

which I had afterwards to tear down because I was

not an electrician, and I had some plumbing to the

horse troughs and I built additional hay sheds

myself after Mr. Arnold left. I bought railroad ties

from the railroad company to make corrals, and

lumber, and things of that sort, to make additional

corrals after Mr. Arnold had left. (Tr. Vol. Ill,

pp. 380-381.)

I was present at the time the information was

given when the income tax return was made. I

asked Mr. Moore what we were allowed for deduc-

tions and he said for bad debts and things that

had been a loss, and I said, "If you dig about 13

wells out here I can't get any deductions from

thatr' and he said, "Absolutely not." I said I

spent between $3000 and $4000 drilling wells and

hit all dry holes, and I said "You mean to tell me

we are not allowed any deductions for that^', and

he said "No." I said I had cattle guards put in

and spent $60 for pipe, and he said I was not al-

lowed any deductions for that, and several other

items I asked him about he said "No you are not

allowed any deductions", and I said, "Everything

I have said to you, you don't allow me any deduc-

tions." I said, "From now on we will give Don

Wilson all our receipts, give him all our checks,

and we will let you use your own judgment." (Tr.

Vol. Ill, p. 382). [59]
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We had three or four cardboard boxes with our

receipts in them and I told him to make out what

was deductible and not deductible. I never saw

the income tax again until they asked me to come
and sign it. The statements that I made to the man
preparing them were correct. (Tr. Vol. Ill, p.

383)

The ranch at Saugus was bought jointly in 1933

and from that time forward I operated it. (Tr.

Vol. Ill, p. 384)

The document that you hand me is a program of

the Shrine Auditorium of December 19, 1934, and

shows both Ralph and Ernie Wagner were owners

of the ranch. (This was received in evidence as

Defendant's Exhibit GG.)

When the barn was finally completed it cost about

$1400. With reference to the Pyle mining claims,

there was $6000 paid for those claims. Ralph had

sold them to Mr. Pyle and they made the receipt

for $12,000 to show they cost that much, so that

they could try and sell them again. That was the

idea. (Tr. Vol. Ill, p. 387)

The bills from the Hammond Lumber Company

you show me are bills for cement and building

materials. (This document was received in evidence

and marked Defendant's Exhibit HH.) The tax

receipts for the year 1934 were paid. (These were

received in evidence as Defendant's Exhibit II.)
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The statement from the Automobile Club for dues

for 1934 which you show me, is made out to Ernest

and Ralph Wagner. (This was received in evidence

as Defendant's Exhibit JJ.) (Tr. Vol. Ill, p. 388)

I also had correspondence with the American

Trucking Association from their office in New^

York addressed to Ralph and Ernest Wagner at

Saugus. This is one of the communications re-

ceived in the regular course of business from them.

(This document was received in evidence as De-

fendant's Exhibit KK.) (Tr. Vol. Ill, p. 389)

[60]

I had a separate bank account of my ow^n in the

Security First National Bank in Hollywood. (This

is Government's Exhibit 10, disclosing the bank

account of Ernest Wagner, and received in evidence

as Defendant's Exhibit LL.) An audit of the

books at the mine was made by Don Wilson and

Harlan Moore and was paid for by me and Ralph

Wagner. The document you show me now is a con-

tract of partnership between the Pyles and Ralph

Wagner. (This document was received in evidence

as Defendant's Exhibit LL.)

Cross Examination

Q. By Mr. Lazarus: Mr. Wagner, referring

to this note signed by Theresa Pettinger, you stated

that your mother had no phone. Do you recall that

in court Mr. Axcley stated as follows: "I have that

taken care of, Ralph Wagner stated, and Ernest
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"Wagner said, 'Well, I don't know. I think my
mother is not at home today. I think I can reach

her by telephone. I will go and try.' " Do you

recall that having been said in court?

A. I didn't understand it that way.

Mr. Lazarus: Now, taking this income tax re-

turn, and referring to the list of bad debts, which

is marked Schedule C-6, did you have anything to

do with the list of bad debts'?

A. I went over the item of Pauline Starks with

Ralph Wagner and also the Clifford Fox loan and

the Frank Pettinger loan.

It is correct that I stated in court that these

notes had to be dated back and that is the

reason why in 1935 I dated the notes back to 1933.

I have not seen Clifford Fox and Frank Pettinger

notes, which were dated 1934. I guess I haven't

since the time they were signed. I assumed I dated

them back. (Tr. Vol. Ill, pp. 393-394.) I have

no way of accounting for the discoloration of the

Theresa Pettinger note. I don't remember that I

saw it made out, but I do remember that I had it

dated back to the time we started to loan them

money. I don't [61] recognize the hand writing on

the note and the only thing I know about it is that

it is Theresa Pettinger 's signature and she owes us

that money.

The Court: How did you advance her that

money ?



United States of America 83

(Testimony of Ernest Wagner.)

A. Ralph and I gave her $500 in cash in one

piece at one time. I remember that distinctly and

we let her have other money on other occasions.

When I gave her the money I told her I expected

to be paid. She kept track of it.

The Court: What was the amoimt?

A. $1800. (Tr. Vol. Ill, pp. 395-396). It could

have been more or could have been less. We all

agreed it was around that amount.

The Court: Is your father living?

The Witness: Yes.

The Court : How does it happen that it is signed

Mrs. Theresa instead of her married name?

The Witness: That is her married name.

The Court: I took it for granted

The Witness (Interrupting) : Mrs. Pettinger.

The Court: Why didn't she write "Mrs." in-

stead of using the name

The Witness (Interrupting) : She used the name

of

The Court (Continuing) : Theresa Pet-

tinger •?

The Witness: I don't know.

The Court: Is that in her handwriting?

The Witness: Yes.

The Court : You didn 't sign her name to it ?

The Witness : No.

The Court: That doesn't look like a woman's

handwriting.

The Witness: That is her handwriting.
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The Court: She signed it in your presence?

The Witness: I think so, but I am not sure.

[62]

The Court: Is she still living?

The Witness: Yes, sir.

The Court: All right. (Tr. Vol. Ill, pp. 397-

398)

(The Witness continuing) I think she signed

this note in my presence. I may have sent someone

to handle the whole thing. I would go over, walk

in and out of the room—we went over for the pur-

pose of getting that note, and I might have been

walking in and out. It was none of my business

at that time, if someone was working for us—I don't

know who it was that went over with me—I had

someone capable of drawing it up. I wouldn't

draw it up. My mother is still living.

The Court: How long a time before the note

was executed did you give her that $500?

The Witness : Gave her the $500 in '34.

The Court: 1934?

The Witness: Yes.

The Court: And where did you get that $500?

The Witness: Give it to her?

The Court : Yes, to give it to her.

The Witness: Some money I borrowed from

Mrs. McDermott.

The Court: Did you draw it out from some ac-

count that you had in the bank ?

The Witness: Yes, yes.
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The Court: Have you got your check book for

that year?

The Witness: I destroyed my check book and

all my checks. I have asked my attorney, I says,

''These checks are no good to me. They all repre-

sent bills paid." and I destroyed them all in '38 or

'39, because they were no good as receipts because

all the bills would be outlawed.

The Court: I see. (Tr. Vol. Ill, pp. 398, 399)

Q. By Mr. Lazarus: Now, that $500 you gave

to your mother, was that the first money that you

gave to her? [63] A. No.

I have been a partner of Ralph Wagner since I

was thirteen or fourteen years old. We have

divided the profits and shared the losses. I recall

being in the office with Mr. Goodykoontz of the

Bureau of Internal Revenue on March 11, 1938,

when the following questions were asked me and

I gave the following answers:

"Q. Where was it that you met Dr. Wag-

ner? A. In Los Angeles.

Q. Was he a friend of the Pettinger fam-

ily? A. Yes.

Q. And did he sometimes stay in your home ?

A. Yes.

Q. And where were you living then?

A. 1344 East 49th Street.

Q. What was his profession or business

when you first met him? A. Astrologer.
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Q. When was it that you first commenced
to assist him in his work as an astrologer?

A. Oh, when I was fourteen.

Q. Wliat services did you perform'?

A. I acted as—I was always known as his

secretary.

Q. Did you see to the distribution of adver-

tising ? A. Yes.

Q. Did he pay you anything for that?

A. Never.

Q. He did, though, from time to time, didn't

he, take care of some of your expenses or give

you gifts of money?

A. Yes." (Tr. Vol. Ill, pp. 400, 401)

Q. Do you recall having made that statement?

A. Yes.

Q. And do you recall further having [64]

A. (Interrupting) I never made any statement

in there of my own free will, either.

Q. I am asking you another question—well, just

let that go. All right. How was it that your part-

nership arose? Was it by a written agreement?

A. No. At different times we were broke, and

we didn't have just a few dollars to live on, and we

shared it equally.

If we lost we shared the losses. There was no

written agreement and I didn't talk it over with

him.

By Mr. Lazarus: Now on your direct examina-

tion you were referring to some conversation you
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allegedly had with Ralph where you said, "What-
ever you make you can have my half." but Ralph

said, ''I don't want your half. We w^ill just be part-

ners." Is that right? A. Yes.

Q. By Mr. Lazarus: Do you recall the state-

ment made in the Bureau of Internal Revenue in

which the question was asked of you:

"Q. Outside of the fact that the ranch was

held jointly by you and Dr. Wagner, was there

any other agreement between you and Dr.

Wagner as to any partnership, either verbal

or written?

A. We never had any verbal or written

agreement. We just had an understanding that

we were always partners, the way we shared."

The Witness: I recall having made that answer.

(Tr. Vol. Ill, pp. 402-403)

In the year 1934 I deposited $15,262.26 in ray

account and I received that from Ralph Wagner.

I never said he still owed me anything. Wlien

Ralph Wagner went aw^ay he would give me money

to cover the expenses of running the ranch. It

wasn't all personal money of mine that went into

my bank account that year. I have no idea of

how much he gave me to run the ranch. It might

have been $10,000. (Tr. Vol. Ill, p. 404)

The Court: What understanding was there in

regard to your [65] drawing any salary or were

you drawing any certain amoimt?
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The Witness: No. If I needed money in my
account he would transfer from his account to mine

;

if he needed money in his account, I would transfer

from mine to his.

The Court: What does the entry mean in the

income tax return, ''Salary of E. Wagner, $2420"?

The Witness: I don't recall right now that item.

Mr. Lazarus: That is the adjusted return, your

Honor. That isn't the return that was filed.

The Court: I am sorry.

Mr. Lazarus: That is what the Government al-

lowed.

The Court: I was in error then. (Tr. Vol. Ill,

pp. 404-405)

The Court: You didn't draw any definite amount

a month?

The Witness: No.

The Court: Did you make any money the year

before, 1933?

T]ie Witness: Yes, I deposited several thousand

dollars in my account.

The Court : Now, now, did you ever at any time,

either in the year 1933 or 1934, sit down and figure

out what you had made, how much money you had

coming, and how the amount would be dividetid?

The Witness: We never had enough to divide.

The Court: There really never was any under-

standing as to the proportion you were to share?

The Witness: No.
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The Court: If you had two shirts, and he had

none, you would give him one, if he could wear it,

is that right?

The Witness: If he bought a suit of clothes, w^e

would both buy one at the same time at the same

price.

The Court: But you never made any inquiry as

to money that came in, where it went, and all that ?

He merely gave you certain amounts of money and

you put them in your bank account [66] and then

drew against it for your own expenses?

The Witness: Yes. He never inquired where I

spent mine.

The Court : And you never inquired as to whether

he had taken in more or less?

The Witness: We never inquired. We knew

where the money went, but we never inquired for

the purpose of distrusting each other.

The Court: But you never had a settlement of

any amount at any definite time, definite period?

The Witness: No.

The Court: You never said, "Let's sit down

and see what the books show, and how much we

have, and what you owe me or I owe you"?

The Witness: We never had any books or any-

thing.

The Court: You never had any books?

The Witness: No.

The Court: All right. (Tr. Vol. Ill, pp. 405-

406)
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(The Witness) The checks drawn to me person-

ally during the year 1934 totalled approximately

$2400.

I recall having been a defendant in the case of

Ruiz vs. Wagner and testified in the trial of that.

I recall denying the fact that there was a partner-

ship on the witness stand in that action. If you

have a record that I denied it, I don't remember,

but I think I did deny some particular instance

after. I think I did, yes. I recall a yoimg woman
named Margaret Smith Peters, who is the telephone

operator at Newhall. I think we might have went

to San Fernando a few times. I do not recall dis-

cussing Ralph Wagner's method of business with

her nor that I said, "Look what he did to me.

When he could benefit by claiming I was his part-

ner in the income tax return, he left me holding

the sack for $15,000. I didn't get anything for

the money. Ralph had the car, went places and

spent the money, and I got nothing out of it but

hard work at the ranch." (Tr. Vol. Ill, pp. 407-

408) [67]

By Mr. Lazarus:

Q. Now, with reference to this Ray Sherry, this

purported receipt of Ray Sherry that has his sig-

nature on it, you say Paul McPherson drew that

up and

The Court: (Interrupting) If you want to

examine him on it you will have to lay a foundation.

He has not offered it again.
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Mr. Lazarus (Interrupting) : I will withdraw

my question.

The Court: All right. He merely said that

McPherson brought it there, but he didn't offer it.

If you want it in, I think Mr. Gilbert will be glad

to let you bring it in through the back door.

Mr. Lazarus: I don't care whether it goes in

or not.

Mr. Gilbert: If that is the way you feel about

it, I will renew my offer.

The Court: Well

Mr. Lazarus: I will stipulate that it may go in

for any purpose that the court sees fit to use it for.

Mr. Gilbert: Well, I am putting it in, and if

you have no objection, I suppose your Honor

meant it?

The Court: Well, I don't know that I will ac-

cept the stipulation, because I don't want to be

bound by a stipulation of genuineness unless it is

proven.

Mr. Lazarus: Well, if it will make it easier all

around, I will withdraw my stipulation.

The Court: It isn't easier, except I am not going

to receive a document unless you admit it is genuine.

Mr. Lazarus: I won't admit that it is genuine.

The Court: All right. Then it has no place in

court.

Mr. Lazarus: All right.

The Court : The stipulation will not be approved.
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Mr. Gilbert: Just so we may have our record,

your Honor made the statement that the stipulation

will not be approved. [68] May we have a direct

ruling on the offer?

The Court: The offer is rejected on the ground

there is not sufficient foundation shown, in view

of the denial of Mr. Sherry that he wrote, and no

evidence whatsoever that Mr. Sherry turned it over

to Mr. Wagner, and in view also of the denial of

Paul McPherson that he ever saw it. (Tr. Vol. Ill,

pp. 409-410)

(The Witness, continuing) Referring to this

barn at Burbank, these temporary stables for which

we deducted $1400, they occupied a space of two or

three lots, which were fifty foot lots by a hundred

and some odd feet. We paid Mr. Arnold $55 for

working on the stables and he and I did all of the

work. The two boys were working around there

clearing this space. They worked a couple of weeks,

six days a week, and I paid one $2 and the other $3

a day. There were also about 80 feet of two inch

pipe which cost between 17^ and 20^ a foot. Wiring

the barn cost about $20 to $25 and $15 for a horse

trough, and $10 for railroad ties. I don't remember

what the board cost to enclose the corral. The lum-

ber used in the barn did not cost over $100, perhaps

$50, and there was a galvanized iron hay shed built.

I would say about twenty or twenty-five sheets of

galvanized iron was used to cover it. There were
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breeding stables built in there, but I don't know
what they cost. (Tr. Vol. Ill, pp. 413-415)

We spent $400 for the lots and we never got our

money back.

Mr. Lazarus : That adds up to $716, pretty much

a top figure for the barn.

Q. Where did that other $700 go?

A. We paid $400 or more or less, if I remember,

for the lots to build on.

Q. When you tore the barn down, did you tear

the lots down, too?

A. No, but we never got a title to the lots and

the man never gave us the money back. (Tr. Vol.

Ill, pp. 417-418) [69]

I might have been the person who told Harlan

Moore as to the cost of a temporary stable from

which there was no salvage at $1400, but I don't

remember that I told him that we were including

the cost of the lots. I don't know whether the ranch

at Saugus was paid for by check or cash. It was

bought from Mr. Joyce. I don't remember whose

check paid for the ranch. (Tr. Vol. Ill, 417-418).

The Court: Well, it was paid for?

The Witness: Either $3000 or $3500.

The Court: You didn't have $3000 or $3500 in

your own account?

The Witness: Yes.

The Court: Did you?

The Witness: Yes.
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The Court: Well, do you remember whether you

l^aid it?

The Witness: Well, either money that was sup-

posed to have been deposited to my account that I

had borrowed, would be deposited to Ralph's ac-

count, and he paid it out for me.

The Court: By the way, speaking of the adop-

tion, were you actually legally adopted through

court proceedings?

The Witness: Yes.

The Court: In what year?

The Witness: In 19—it started in '27, I think,

and it was in 1935 when it was completed.

The Court: How old were you at that time?

The Witness : Oh, about, when it started or com-

pleted?

The Court : When you started ?

The Witness: I was a young fellow then. It

was completed in '35.

The Court : How old were you then ?

The Witness: I would be about 27.

The Court: 27? [70]

The Witness: Yes.

The Court: The laws might have changed, but it

used to be

Mr. Gilbert (Interrupting) The witness, per-

haps, is under a misapprehension, as to well as the

Court. The adoption was made in Mexico.

The Court: What?
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Mr. Gilbert: The adoption was made in Mexico.

I have the papers here.

The Court : As I know Spanish, I will read them

for you, translate them for you.

Mr. Lazarus: Shall I continue, your Honor?

The Court: Yes, I wanted to know whether he

was actually adopted. (Tr. Vol. Ill, pp. 419-421)

Q, By Mr. Lazarus: Mr. Pettinger, to get back

to this question of who paid for the ranch, and how

it was paid for, that is, the question of how the

ranch was paid for, do you recall having given a

deposition in the case of Ruiz v. Wagner on October

10, 19381

A. I am not going to answer any more questions

if you call me Mr. Pettinger.

The Court: Now, keep your temper to yourself.

Mr. Lazarus: I am sorry. I apologize to the

Court, at least. That was inadvertent entirely.

The Witness: I have a legal name, I thought.

The Court: That does not make any difference.

(Tr. Vol. Ill, 420)

Q. Mr. Wagner, to get back to this question of

who paid for the ranch, and how it was paid for,

that is, the question of how the ranch was paid for,

do you recall having given a deposition in the case

of Ruiz V. Wagner on October 10, 1938?

The Witness: I have forgotten the dey)osition, I

have had so many different things happen. I do

recall appearing before Norman G. McKnight, a
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notary public, in the Hellman Building, [71] and
answering to a deposition, and being asked these

questions by Mr. Ruiz:

''Q. Did you pay it in cash?

A. It was by check.

Q. Did you sign the check yourself?

A. I did not.

Q. Wlio signed the check?

A. Ralph Wagner.

Q. On your accoimt?

A. On his accoimt."

Do you recall that?

A. Yes. (Tr. Vol. Ill, p. 422)

(The Witness continuing) Ralph generally

bought the horses for the ranch at Saugus. I don't

recall having stated heretofore that ''the business

of the ranch was handled by Ralph, it was his and

I had no word in it."

I don't remember now that I said that all ex-

penses paid to Ruiz were paid by Ralph. I may
have said that all legal work by Ruiz was to take

care of Ralph. That his business had nothing to do

with me. Referring to the ranch business, I don't

remember having said that I followed Ralph's di-

rections like a son, but it was his business, nor do

I remember saying I made the income tax because

it was a farm, but we were not copartners. I might

have said it and I might not. (Tr. Vol. Ill, pp.

424-425)
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By Mr. Lazarus : I am through with the witness.

The Court: Any redirect?

Mr. Gilbert: That is all.

The Court: Just a moment. Other than running

the ranch and assisting Mr. Ralph Wagner as has

been testified to, what other actual work did you

engage in, either for yourself or for the benefit of

both of you?

The Witness: Boxers. [72]

The Court: How is that?

The Witness: Managing fighters.

The Court: You managed fighters?

The Witness: Both of us did; horses, race

horses.

The Court: Well, that was in conjunction with

the ranch. All right. (Tr. Vol. Ill, pp. 427-428)

Mr. Gilbert: We now offer in evidence the find-

ings of fact and conclusions of law in the case of

Ruiz V. Ralph Wagner, et al, No. 426303, as well

as the judgment in the same case.

The Court: Well, you may read them, if you

want to.

Mr. Gilbert: In order to make the findings

clear, I will have to read, if your Honor pleases,

1, 2, and 3 of the complaint.

"That on the 8th day of July, 1937, in the

Superior Court of the State of California in

and for the County of Los Angeles, the plain-

tiff recovered a judgment which was duly ren-
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dered by said court against the defendant Ralph

Wagner for $8000 together with costs and in-

terest.
'

'

This is a creditor's suit, if your Honor pleases.

"That on the 8th day of July, 1937, said

judgment was docketed in the office of the clerk

of said county and entered in Book 978, page

83 of Judgments. That an abstract thereof

was recorded in the office of the county recorder

of Los Angeles County on the 14th day of De-

cember, 1937.

"That on the 11th day of March, 1938, an

execution was duly issued upon said judgment

against the personal and real property of said

defendant to the sheriff of Los Angeles County,

in which county defendant Ralph Wagner then

resided.
'

'

Then 4 provides that the return is unsatisfied.

"The court finds that the allegations set forth

in paragraphs I, II, III and IV of the com-

plaint are true:

"The court finds that the allegations con-

tained in paragraph V of the complaint are

not true:" [73]

5 reads:

"That prior to the commencement of the

action in which said judgment was obtained

defendants Ernest W. Pettinger, also known
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as Ernest Wagner, and Ralph Wagner agreed

one with the other that the former would hold

lands, moneys and chattels in secret trust for

Ralph Wagner. That whereas bare legal title

would be in said Ernest W. Pettinger, also

knowTi as Ernest Wagner, all equitable owner-

ship and beneficial rights and powers pertain-

ing thereto would be in Ralph Wagner."

The findings was that that statement is untrue.

"The court finds as to the allegations con-

tained in 2^aragraph VI of the complaint that

on the 23rd day of November, 1933 the defend-

ants Ernest W. Pettinger, also known as Er-

nest Wagner, purchased the real property de-

scribed in paragraph VI of the complaint as

joint tenants, that the deed therefor was exe-

cuted to them as such joint tenants and said

deed was duly recorded and the court further

finds that the other allegations contained in

said paragraph VI are untrue."

Paragraph 6 is:

"That on the 23rd day of November, 1933,

pursuant to said general arrangement, defend-

ant Ralph Wagner purchased the following

described property, to-wit: (Omitting the de-

scription.)

"The deed to said property was caused to be

recorded by Ralph Wagner in the names of
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defendant Ernest W. Pettinger, also known

as Ernest Wagner, and himself, as joint ten-

ants."

''The court finds as to the allegations con-

tained in paragraph VII of this complaint,

that the consideration for the purchase of said

real property was paid by said Ernest W.
Pettinger and Ralph Wagner in equal pro-

portions.

"The court finds that the defendant Ernest

W. Pettinger is the adopted son of the de-

fendant Ralph Wagner; that they have made

their home together for many years last past;

that there is a [74] bond of affectionate rela-

tionship between them;

"The court finds further that at the time of

the execution of said deed and the purchase of

said property Ralph Wagner was solvent, that

said property was taken by said defendants

as joint tenants in good faith for valuable con-

sideration and without any intent to hinder,

delay or defraud any creditors or any other

person; that Ernest W. Pettinger has never

held said undivided one-half interest in secret

trust for Ralph Wagner, but has always held

it and does now hold it as the owner thereof

in fee simple absolute, owning and claiming the

same in his own right against the whole world.

"The court finds that the defendant Ernest

W. Pettinger has the right to dispose of said
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undivided one-half interest in such manner

as he sees fit, and that the same is in no manner

subject to plaintiff's claim, and that plaintiff

has no right whatsoever to subject said un-

divided one-half interest to the lien of plain-

tiff's judgment."

The Court: This must be the judgment to set

aside, an action to set aside the conveyance? Is

that right? It sounds like it.

Mr. Gilbert: I suppose so, if your Honor

pleases.

The Court: What is the date of that? It sounds

to me like that ruling must have been a judgment

when he couldn't levy^ on it to set aside the con-

veyance. Is that the nature of the action?

Mr. Lazarus: That is right.

Mr. Gilbert: I can read the prayer, if your

Honor desires it.

The Court: Yes.

Mr. Gilbert: ''Wherefore, plaintiff demands

judgment as follows:

"1. That the conveyance of the premises

hereinabove described insofar as record title

vested in Ernest W. Pettinger, also known as

Ernest Wagner, be declared void as against

plaintiff.

"2. That defendant Ernest Wagner, also

known as Ernest Pettinger Wagner, be en-

joined from encumbering or transferring said
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[75] real estate during the pendency of this

action.

"3. That it be adjudged that said premises

at all times have been the property of defend-

ant Ralph Wagner held in secret trust on his

behalf by defendant Ernest W. Pettinger, also

known as Ernest Wagner, and the same be ap-

plied to the satisfaction of plaintiff's judgment

and interest, and the costs of this action, and

for such other and further relief as may be

equitable.
'

'

The Court: All right.

Mr. Gilbert: ''The Court further finds that

as the said undivided one-half interest deeded

as aforesaid to Ralph Wagner, it was not neces-

sary for plaintiff to institute this action to

subject it to the lien of plaintiff's judgment

or to levy upon the same.

"And from the foregoing findings of fact

the court reaches the following conclusions of

law:

"That the plaintiff should take nothing by

reason of this action; that the defendant Er-

nest W. Pettinger, also known as Ernest Wag-

ner, is the owner of an undivided one-half

interest in and to said property, free and clear

of any claim of plaintiff by reason of said

judgment or otherwise; that the defendant

Ralph Wagner has no right, title or interest

in or to said undivided one-half interest of
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said Ernest W. Pettinger, also known as Er-

nest Wagner, that whatever right, title or in-

terest that Ralph Wagner has in and to the

remaining one-half interest is subject to the

lien of plaintiff's judgment but that it was

not necessary to institute this action to so sub-

ject it; that defendant Ernest W. Pettinger,

also known as Ernest Wagner, is entitled to

judgment quieting title against plaintiff; that

defendant Ernest W. Pettinger, also known

as Ernest Wagner, is entitled to recover his

costs of suit from plaintiff, and that the other

parties bear their own costs,"

and so forth. (Tr. Vol. Ill, pp. 429-434). (This

w^as received in evidence as Defendant's Exhibit

NN.) [76]

Mr. Gilbert: The defendant rests, your Honor.

^lARGARET SMITH PETERS,

called as a witness on behalf of the Government

in rebuttal, testified as follows:

I am agency manager for the Southern Cali-

fornia Telephone Company and work at Newhall.

I know Ernest and Ralph Wagner. I recall talking

with Ernest Wagner in the fall of 1936 when we

were returning from San Fernando, and talked

concerning income tax. Ernest and I were discuss-

ing Ralph Wagner's business and I was rather
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complaining of his method of conducting business.

Ernest said, ''That is nothing. Look what he did to

me. He claimed that I was his partner and left

me holding the sack for $15,000." He said he didn't

have a car, Ralph had the money and spent it

and he had nothing but hard work on the ranch.

I first discussed this conversation with my mother,

and I talked to Mr. Lazarus and I discussed it with

Manuel Ruiz. (Tr. Vol. Ill, pp. 435-439).

MANUEL RUIZ,

recalled as a witness by the Government in re-

buttal, testified as follows:

I have been previously sworn, and was the plain-

tiff in the case of Ruiz vs. Wagner, tried between

June 1 and June 9, 1937. Ernest Wagner w^as called

as a witness and on several occasions during the

time he was examined stated all of the business

of the ranch and mining activities were in charge

of Ralph Wagner, and that he had nothing to do

with those things and nothing to do with the pro-

motional activities carried on; that all negotia-

tions that were carried on with respect to the

business of the ranch, with respect to the business

of mining, and with respect to the promotional

activities was carried on by Ralph Wagner ; that he,

Ernest, had nothing to do with it. He further tes-

tified that all of the payments made to Attorney

Ruiz with respect to expenses of litigation, with
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two or three exceptions, were paid for matters [77]

concerning Ralph Wagner only and matters that

didn't concern Ernest Wagner, and that he was

just a flimkey around the ranch and took orders

from Ralph Wagner. (Tr. Vol. Ill, pp. 443-444).

With three of four exceptions I Vv'as employed by

Ralph Wagner. I was employed by Ernest Wagner

on two or three occasions.

Mr. Gilbert:

Q. As attorney for the Wagners, or either of

them, did you ever tell either one of them that they

were copartners'?

A. No, I didn't tell them during the time that

I was their attorney that I believed or I thought

that they were copartners. Not during the time I

was employed. (Tr. Vol. Ill, p. 450)

I don't think I told Mr. Moore to file a partner-

ship tax return.

Recross Examination

By Mr. Gilbert

:

I do know Mr. Moore who sits at the table, and

I believe I told him I believed they were copartners

at one time. I told him that the question of copart-

nership was a matter of law. That I never did im-

derstand the relationship. That I knew it was a

fiduciary relationship. I was speaking with him

with relation to that judgment I had.

The Court: Have you collected the judgment?

A. No, sir. (Tr. Vol. Ill, 452-453)



106 Ralph Wagner vs.

LYMAN AMES,

a witness called on behalf of the government in re-

buttal, testified as follows:

I am a law clerk for Ruiz. Mr. Ernest Wagner

took the stand in the trial between Ruiz and Wag-

ner and said he did not have anything to do with

the business between Mr. Ruiz and Mr. Wagner;

that he had not hired Mr. Ruiz and had nothing

to do with it; that he had no connection with Mr.

Ruiz's affairs and Ralph's at the ranch. I think

Mr. Ruiz asked him whether or not he was a part-

ner and I think he said No; that he took care of

things in [78] general around the ranch and worked

on sheds and in the fields, but whenever it had any

business with Mr. Ruiz, Mr. Wagner was the one

that hired him. (Tr. Vol. Ill, pp. 455-456)

CHARLES D. MUNRO,

recalled as a witness by the defendant in surrebut-

tal, testified as follows:

I remember a conversation with Mr. Ruiz last

spring on the corner of Fourth and Spring Streets

and Ruiz asked me if I could tell him anything

about whether Ralph was going to pay his judg-

ment on this $8000 judgment that he held against

Ralph. I said I didn't know anything about any

way that he could pay it, and then I asked him

about this partnership between Ralph and Ernest.
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Mr. Ruiz said, "Yes, I believe their relationship

constitutes a partnership. I always had believed,

and I would be glad to go to court and testify that

I believed it."

Cross Examination

By Mr. Lazarus:

That conversation was before the indictment was

returned. I had as an accountant prepared his

petition for rehearing before the United States

Board of Tax Appeals. I have no definite agree-

ment as to being paid for appearing in court, but

I have an indefinite agreement that he would pay

me some money. (Tr. Vol. Ill, pp. 458-461). [79]
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At a Stated Term, to wit: The October Term
A. D. 1939, of the United States Circuit Court

of Appeals for the Ninth Circuit, held in the Court

Room thereof, in the City and County of Los An-

geles, in the State of California, on Friday the

fifth day of April in the year of our Lord one

thousand nine hundred and forty.

Present

:

Honorable Curtis D. Wilbur, Senior Circuit

Judge,

Honorable William Denman, Circuit Judge,

Honorable Clifton Mathews, Circuit Judge.

No

RALPH WAGNER,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

ORDER EXTENDING TIME TO FILE BILL
OF EXCEPTIONS

Upon application of Mr. Ames Peterson, counsel

for the appellant, and on consideration of the stipu-

lation of counsel for the respective parties, this

day filed, and good cause therefor appearing, it is

Ordered that the time to lodge the Proposed Bill

of Exceptions with the clerk of the trial court be,

and hereby is extended to and including May 4,
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1940; that the appellee herein may have to and

including May 18, 1940, to propose amendments to

said Proposed Bill of Exceptions, and that the

Bill be settled and filed on or before May 29, 1940.

[80]

In the District Court of the United States, Southern

District of California, Central Division.

No. 14061-Y

UNITED STATES OF AMERICA,
Plaintiff,

vs.

RALPH W. WAGNER,
Defendant.

STIPULATION

It is hereby stipulated by and between W. I.

Gilbert, Arthur C. Miller and Lee A. Solomon,

Esqs., attorneys of record for the above named

defendant, and Benjamin Harrison, United States

Attorney for the above named District by Ralph

E. Lazarus, Assistant United States Attorney, that

the said defendant, and his counsel, shall have until

and including April 6, 1940, within which to pre-

pare and submit their Bill of Exceptions on Appeal

in the above captioned matter. This stipulation is

specifically based on the fact of the absence of the

trial judge, to-wit, the Honorable Leon R. Yank-

wich, from the district.
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Dated this 25 day of February, 1940.

W. I. GILBERT,
ARTHUR C. MILLER and

LEE A. SOLOMON
By ARTHUR C. MILLER

For Defendant

BENJAMIN HARRISON
U. S. Attorney

By WM. FLEET PALMER
Assistant U. S. Attorney

Good cause appearing therefor, the within stipu-

lation is approved and it is ordered that defendant

shall have to and including April 6, 1940, within

which to prepare and file his Bill of Exceptions

on Appeal herein.

Dated this 26 day of February, 1940.

WM. P. JAMES
Judge. [81]

Approved: May 17, 1940.

RALPH E. LAZARUS
Ass't. U. S. Atty.

The above and foregoing Bill of Exceptions is

settled and allowed hereby.

Dated: May 17th, 1940.

LEON R. YANKWICH
United States District Judge.

[82]
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Received copy of the within Bill of Exceptions

this 27 day of Apr., 1940.

BEN HARRISON
RALPH E. LAZARUS

Attorney for Plaintiff

Recv'd Copy as Amended, May 17, 1940.

BEN HARRISON
RALPH E. LAZARUS

[Endorsed] : Lodged Apr. 27, 1940. Filed May 20,

1940. [83]

[Endorsed]: No. 9440. United States Circuit

Court of Appeals for the Ninth Circuit. Ralph

Wagner, Appellant, vs. United States of America,

Appellee. Transcript of Record upon Appeal from

the District Court of the United States for the

Southern District of California, Central Division.

Filed June 4, 1940.

PAUL P. O'BRIEN,
Clerk of the LTnited States Circuit Court of Appeals

for the Ninth Circuit.
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United States Circuit Court of Appeals

For the Ninth Circuit.

No. 9440

RALPH WAGNER,
Appellant,

vs.

UNITED STATES OF AMERICA,
Appellee.

DESIGNATION OF PARTS OF RECORD TO
BE PRINTED.

Comes now the above named appellant and re-

quests the Clerk of the above entitled Court to have

included in the printed transcript of record the

entire record as certified to him by the Clerk of the

United States District Court for the Southern Dis-

trict of California, except exhibits.

AMES PETERSON,
Attorney for Appellant.

Received the copy of the foregoing this 1st day

of June, 1940.

BEN HARRISON,
United States Attorney.

By WM. FLEET PALMER,
Assistant United States Attorney.

[Endorsed]: Filed Jun. 4, 1940. Paul P. O'Brien,

Clerk. [84]
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[Title of Circuit Court of Appeals and Cause."]

POINTS ON APPEAL
Appellant hereby adopts as his Points on Ap-

peals the assignments of error heretofore filed with

the Court.

July 6, 1940.

AMES PETERSON,
Attorney for Appellant.

Recv'd 7-6-40.

WM. F. PALMER,
R. E. LAZARUS.

[Endorsed]: Filed July 8, 1940. Paul P. O'Brien,

Clerk. [86]

[Title of Circuit Court of Appeals and Cause]

STIPULATION AND ORDER

It is hereby stipulated by and between the coun-

sel for appellant and respondent that the exhibits

forwarded to the Circuit Court of Appeals need

not be printed in the record.

Dated: July 6, 1940.

AJVIES PETERSON,
Attorney for Appellant.

WM. FLEET PALMER,
United States Attorney.

By RUSSELL K. LAMBEAU,
Assistant United States Attorney.
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It is SO' ordered.

CURTIS D. WILBUR,
Senior United States Circuit Judge.

[Endorsed]: Filed July 9, 1940. Paul P. O'Brien,

Clerk. [88]


